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P-R-O-C-E-E-D-I-N-G-S 

     (9:30 a.m.) 

  CHAIRPERSON GRIFFIS:  Good morning, ladies 

and gentlemen.  Let me call to order this 16th of 

November, 2004, Public Meeting of the Board of Zoning 

Adjustments of the District of Columbia.  My name is 

Geoff Griffis, Chairperson.  Joining me today is the 

Vice-Chair, Ms. Miller.  Also  established in this 

team is colleague Mr. Etherly.  Representing the 

Zoning Commission with us this morning on our cases is 

Ms. Mitten, and representing the National Capital 

Planning Commission is Mr. Mann. 

  Copies of today’s hearing agenda are 

available for you.  They are located on the wall where 

you entered into the hearing room.  You can pick one 

up and see where you are on the chronology. 

  There’s a couple of very important aspects 

to all the proceedings before the Board of Zoning that 

I’m going to go through fairly quickly, but hopefully 

it will be understandable. 

  First, everyone should be advised that we 

are being recorded.  We are recorded in two fashions.  

First, the court reporter, who is sitting on the floor 

to my right, is creating the transcript.  That’s the 

official record of all that is said in the hearing 
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room and is part and full part of the record.  

Secondly, we are being broadcast live on the Office of 

Zoning’s website.  So, attendant to both of those, we 

ask that people please refrain from making any 

disruptive noises or actions in the hearing room, 

which would, conceivably, interrupt people’s testimony 

and the proceedings.  I would also ask that people 

turn off cell phones and beepers at this time so we 

don’t have that type of disruption. 

  Lastly, when coming forward to speak to 

the Board, you will have needed to fill out two 

witness cards.  Witness cards are also available where 

you entered into the hearing room.  They’re also 

available in front where you will provide testimony.  

Those two witness cards go to the reporter sitting to 

my right prior to coming forward.  When you do come 

forward to present testimony for the Board, we ask 

that you make yourself very comfortable and state your 

name and address for the record once and then proceed 

with your testimony.  Of course, this is so that we 

can give you credit on the official transcript for 

that testimony that you provided. 

  The order of procedure for Special 

Exceptions and Variances is as follows: 

  The Applicant will present their case and 
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any witnesses’ attendant to their case.  We will then 

hear second, any government reports attendant to the 

application.  Those are such as the Office of Planning 

or the Department of Transportation or any other 

agency that is reporting to the application.  Third, 

we will hear form the Advisory Neighborhood 

Commission.  Fourth, we’ll hear persons or parties in 

support of the application.  Fifth would be persons or 

parties in opposition to the application, and sixth, 

finally, would be any rebuttal testimony or closing 

remarks and summations by the Applicant. 

  Cross-examination by the Applicant and 

parties in each case is, of course, allowed and an 

important aspect and part of all the proceedings 

before the Board of Zoning Adjusting.  The ANC within 

which the property is located is automatically a party 

in the case and, therefore, will be able to conduct 

cross-examination and is a full participant in each of 

the cases. 

  The record will be closed at the 

conclusion of our hearing today, except for any 

material that is specifically requested by the Board, 

and we will be very specific as to what material is to 

be submitted into the record and when it is to be 

submitted into the Office of Zoning.  After that 
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information is received, it should be clear that no 

other information would be received into the record, 

and the record would then be finally closed. 

  It is an important aspect to understand, 

what we’re doing is creating the record here today, 

and that is what the Board will base its decision, 

deliberations and decision on, so anything that is not 

in the record will, obviously, not be deliberated on. 

  The Sunshine Act requires that this Board 

conduct its hearings in the open and before the 

public.  This Board may, consistent with our rules, 

procedures, regulations and the Sunshine Act, enter 

into executive session.  Executive session is utilized 

by the Board for review of the record, and also for 

deliberating on each of the cases. 

  The decision of this Board in contested 

cases must be based, as I’ve said, exclusively on the 

record that is created before us.  Therefore, we ask 

that people present today not engage board members in 

private conversations so that we don’t give the 

appearance of receiving information outside of the 

record that will be created before us today. 

  I believe at this time we can take up any 

preliminary matters.  Preliminary matters are those 

which relate to whether a case will, or should, be 
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heard today, such as requests for postponements, 

continuances or withdrawals, or whether proper and 

adequate notice has been provided.  If you believe 

that the Board should not proceed with a case today, 

or you are not prepared to go forward with a case 

today, I would ask that you come forward and have a 

seat at the table as an indication of having a 

preliminary matter.   

  Let me first, before addressing those, say 

a very good morning to Ms. Bailey, who is sitting on 

my very far right with the Office of Zoning, and Mr. 

Moy, who will join us shortly that will be closer to 

my right.  The Office of Attorney General is also 

represented here, Ms. Glazer in the middle. 

  Ms. Bailey, are you aware of any 

preliminary matters for our attention? 

  MS. BAILEY:  None at this point, Mr. 

Chairman, and good morning to everyone. 

  CHAIRPERSON GRIFFIS:  Thank you, a very 

good morning.  It does look as though we have an 

indication of one preliminary matter.  Let me go first 

and have everyone sworn in so that we can take care of 

that and then we can move on to the preliminary 

matters and the issues.  Therefore, anyone thinking or 

going to give testimony before the Board today, I 
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would ask you to please stand and give your attention 

to Ms. Bailey, and she is going to administer the 

oath. 

Whereupon: 

ALL WITNESSES 

were called for examination and, having been first 

duly sworn, assumed the witness stand and examined and 

testified. 

  MR. RUFFIN:  Good morning Chairperson 

Griffis, good morning Board.  I’m Thomas Ruffin.  I’m 

the lawyer for Kelsey Temple Church of God in Christ 

located at 1435 Park Road, and I’m also the lawyer for 

the Temple Church Building and Economic Development 

Corporation, a separate corporation affiliated with 

the Church, with its headquarters at 1435 Park Road. 

  CHAIRPERSON GRIFFIS:  Excellent, and you 

put in a request for a party status in the third case 

in the morning, is that correct? 

  MR. RUFFIN:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Okay.  You’re coming 

up now to discuss, perhaps, continuing this case as a 

preliminary matter? 

  MR. RUFFIN:  Continuing the matter.  I 

think that would be fair to the Proponent, but there’s 

certainly been substantial failure on the part of the 
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Proponent to provide notice about this matter, and 

we filed a petition to dismiss or to reschedule this 

hearing because of the failure to provide notice by 

RLA Revitalization Corporation. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

We did receive your petition this morning when the 

Board came into the room.  This is what I’d like to 

do. 

  MR. RUFFIN:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  First of all, what 

we’re going to have to do is establish whether - we 

need to review your application for a request for 

party status.  After that’s decided then we can move 

forward in looking at the petition or the motion to 

dismiss or continue.  I think it’s going to be 

expeditious to take it under the application, itself, 

when we call the application, meaning we need to get 

through the first two cases in the morning, and then 

we’ll call this case, and we can take this up as part 

of the case and get it called unofficially before us, 

if that’s acceptable to you. 

  MR. RUFFIN:  That makes sense, yes sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  I don’t 

anticipate that we’re going to be that long on the 

first two cases in the morning, so why don’t we 
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proceed in that fashion, and then when we call this 

case, we’ll bring this up again and we’ll establish 

party status, and then we’ll go to your motions. 

  MR. RUFFIN:  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Very well.  Is there anything else?  No other 

indications are given.  Ms. Bailey, if you wouldn’t 

mind, why don’t we call the first case in the morning. 

  MS. BAILEY:  Application number 17233 of 

York Van Dixon, pursuant to 11 DCMR § 3103.2, for a 

variance from the floor area ratio requirements under 

section 402, a variance from the rear yard 

requirements under section 404, and a variance from 

the nonconforming structure provisions under 

subsection 2001.3, to allow a third floor addition to 

a single-family row dwelling in the R-5B district at 

premises 2237 10th Street, Northwest.  The property is 

also known as Square 357, Lot 92. 

  CHAIRPERSON GRIFFIS:  Good morning.  Why 

don’t I just have you introduce yourselves, name and 

address for the record, and then you’re welcome to 

proceed. 

  MR. VAN NIXON:  York Van Nixon, IV, 2237 

10th Street, Northwest, Washington, D.C. 

  CHAIRPERSON GRIFFIS:  Excellent.  You’re 
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the owner of the property? 

  MR. VAN NIXON:  Yes. 

  MS. JEFFERSON:  Excuse me, this morning.  

Ira Jefferson, Jeffemel Architects. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MS. JEFFERSON:  Marlene Jefferson, 

Jeffemel Architects, 1521 Kalmia Road, Northwest, 

Washington, D.C. 

  CHAIRPERSON GRIFFIS:  Good, thank you.  

All right.  One thing, technically.  You’re going to 

have to turn your microphone on when you say anything 

next, and then when you get three of them on, we often 

get feedback, so you guys are going to have to self-

monitor and turn some of those on and off. 

  Excellent.  Who’s going to present the 

case this morning? 

  MS. JEFFERSON:  I will. 

  CHAIRPERSON GRIFFIS:  Excellent.  The 

first question, of course, when you get into that is, 

can you establish what the actual lot area is.  It 

seems like we have some discrepancy between 519 square 

feet and 479 square feet? 

  MS. JEFFERSON:  Well, we thought the lot 

area was larger than what the Office of Zoning 

technician had put in the report in the notes and 
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computations. 

  CHAIRPERSON GRIFFIS:  What do you think it 

is? 

  MS. JEFFERSON:  I think it’s more like the 

519. 

  CHAIRPERSON GRIFFIS:  More like? 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  How do we know what 

it is? 

  MS. JEFFERSON:  How do we know what it is? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. JEFFERSON:  Well, we did some square 

footage counts ourselves, and we came up with closer 

to 519, but we accepted what the zoning technician had 

computed based on the plat. 

  CHAIRPERSON GRIFFIS:  So you figured the 

dimensions off the surveyor’s plat? 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  And you came up with 

what square footage? 

  MS. JEFFERSON:  We came up with about 520 

in our earlier calculations. 

  CHAIRPERSON GRIFFIS:  How far off is 

about?  Is it 519.5, or what are we talking? 

  MS. JEFFERSON:  I came up with 520. 
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  CHAIRPERSON GRIFFIS:  520.  Okay. 

  MS. JEFFERSON:  Rounded to the closest 

tenth of a decimal point. 

  CHAIRPERSON GRIFFIS:  Okay.  That seems to 

make some sense.  Okay, let’s go ahead. 

  MS. JEFFERSON:  There’s a third floor 

addition to an existing two-story, single-family 

dwelling, and the third floor addition is to include a 

master bedroom suite, to make the property more 

feasible for having a family live in the property; 

also, to have a rooftop deck adjacent to the rooftop 

mechanical unit.  We tried to locate the mechanical 

unit in an area to maximize uses of a potential deck. 

  CHAIRPERSON GRIFFIS:  What’s the total 

height of the building if the addition was put on? 

  MS. JEFFERSON:  About 36 feet. 

  CHAIRPERSON GRIFFIS:  That includes the 

penthouse? 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Thirty-six feet? 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  And that’s under the 

allowable height for this district, is that correct? 

  MS. JEFFERSON:  Yes, 50 is the allowable 

height. 
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  CHAIRPERSON GRIFFIS:   Okay.  How high 

is the penthouse above the roof? 

  MS. JEFFERSON:  About eight feet.  Eight 

feet. 

  CHAIRPERSON GRIFFIS:   Okay.  It’s part 

of the stair enclosure too –- 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:   We’re just giving 

you the height to get out on the roof. 

  MS. JEFFERSON:  Yes, you have a stair 

access. 

  CHAIRPERSON GRIFFIS:   Is there a 

guardrail at the parapet at the front of the building?  

That’s going to be an occupied deck at the top of the 

roof, right? 

  MR. JEFFERSON:  There’s not a guardrail, 

but it’s a parapet that actually has a guardrail. 

  CHAIRPERSON GRIFFIS:  Really?  So it’s how 

tall? 

  MR. JEFFERSON:  It’s about 18 inches from 

the top of the roof to the parapet. 

  CHAIRPERSON GRIFFIS:  That’s going to stop 

someone from falling off the roof? 

  MR. JEFFERSON:  Well, we tried to comply 

with the conformance to all the surrounding 
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properties. 

  CHAIRPERSON GRIFFIS:  I see, I see.  So 

it’s kind of use it at your own risk?  Small joke.  

Okay, so you’re not anticipating a guardrail or 

anything of that sort, so the elevation that’s showing 

is what you’re proposing to construct. 

  MR. JEFFERSON:  Correct. 

  CHAIRPERSON GRIFFIS:   Okay.  Good.  How 

is this property unique, or what is its special 

circumstances? 

  MS. JEFFERSON:  Well, it’s one of the 

smallest lot areas in the whole block, and it has an 

unusual configuration for the rear yard.  It has a 

triangular shaped rear yard. 

  CHAIRPERSON GRIFFIS:   Okay.  Has that 

created a practical difficulty? 

  MS. JEFFERSON:  Yes, it has, in meeting 

the FAR and minimum rear yard requirements. 

  CHAIRPERSON GRIFFIS:   Okay.  So 519 

square feet is a small lot? 

  MS. JEFFERSON:  It’s a small lot in 

comparison to the – 

  CHAIRPERSON GRIFFIS:   I’d agree with 

that.  519, it’s like a living room and closet almost, 

right?  Okay.  Good.  What else would you like to tell 
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us? 

  (No response.) 

  CHAIRPERSON GRIFFIS:   Would this, in any 

way, become a substantial detriment to the public 

good? 

  MS. JEFFERSON:  No, not a detriment at 

all.  I think it’s an enhancement of a quality of the 

surroundings. 

  CHAIRPERSON GRIFFIS:   Would it, in any 

way, detract or remove any of the purpose and 

integrity of the zone plan and map? 

  MS. JEFFERSON:  No.  It would be in 

keeping with that zoning planning map for enhancement 

of the whole neighborhood. 

  CHAIRPERSON GRIFFIS:  Just for 

clarification, this penthouse, of course, needs to be 

set back one to one – that’s an interesting point to 

kind of delve into here.  Certainly from the rear of 

the property – is there a reasoning why it could not 

be anywhere else, or properly set back one to one? 

  MS. JEFFERSON:  Well, it is set back from 

the rear and the front, but on the side it’s not set 

back because the area is so small, and trying to also 

contain access to near the stair, the most logical 

location. 
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  CHAIRPERSON GRIFFIS:  Okay.  Two things 

of clarification.  Of course, it is sitting on, 

essentially, the exterior wall at the rear, is that 

correct? 

  MR. JEFFERSON:  Correct. 

  CHAIRPERSON GRIFFIS:  So it’s not set back 

from that? 

  MR. JEFFERSON:  May I explain?  The lower 

floor projects out from the upper floors. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. JEFFERSON:  So that’s dictating where 

the stairs are going to project on the exterior wall. 

  CHAIRPERSON GRIFFIS:  Okay.  You have a 

triangular shape of the roof below, is that correct?  

That’s the extension off of the first level? 

  MR. JEFFERSON:  Correct. 

  CHAIRPERSON GRIFFIS:  Okay, but as it 

rises, the exterior wall is in line with the 

mechanical penthouse wall. 

  MR. JEFFERSON:  Correct. 

  CHAIRPERSON GRIFFIS:  Okay, so if I’m 

understanding correctly, it is actually not set back 

from the exterior wall at the rear, and my 

understanding of your testimony is the fact that there 

is no other logical place that works to put that 
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stair?  Could you put it in the center of the 

structure?  What would happen if you put the stair in 

the center of the structure? 

  MS. JEFFERSON:  You would greatly 

compromise the space below, which is the master 

bedroom suite. 

  CHAIRPERSON GRIFFIS:  You mean you’d have 

a stairway running through the master bedroom. 

  MS. JEFFERSON:  That’s right. 

  CHAIRPERSON GRIFFIS:  That doesn’t make it 

easy to sleep, does it? 

  MS. JEFFERSON:  It does not, and that’s 

not an efficient use of the space, of the small space. 

  CHAIRPERSON GRIFFIS:  Not only efficient, 

could you use it?  Conceivably, looking at this, you 

may not even be able to use that, right? 

  MS. JEFFERSON:  Right. 

  CHAIRPERSON GRIFFIS:  Okay.  I’m clear.  

Any other questions from the Board?   

  (No response.) 

  CHAIRPERSON GRIFFIS:  Anything else you’d 

like us to know? 

  MS. JEFFERSON:  No.  I appreciate your 

support. 

  CHAIRPERSON GRIFFIS:  Indeed.  All right.  
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Let’s get to the rest of the application.  Of 

course, the Office of Planning has put in a report, it 

is Exhibit 24, and they are recommending approval.  A 

very good morning, sir. 

  MR. JOHN MOORE:  Good morning to you, Mr. 

Chairman and members of the Board.  I’m John Moore 

with the Office of Planning, standing in for 

colleague, Joel Lawson.  You’ve put *(9:59:01) in 

support of the application, and therefore, on the 

record. 

  CHAIRPERSON GRIFFIS:  Excellent, thank 

you, and I appreciate that.  Does the Applicant have 

any cross-examination questions of the Office of 

Planning? 

  MS. JEFFERSON:  No.  No, thank you. 

  CHAIRPERSON GRIFFIS:  Do you have a copy 

of their report? 

  MS. JEFFERSON:  Yes, I do. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Board members, any questions of the Office of 

Planning?  Yes, Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  Good morning, 

Mr. Moore.  I just have one question.  OP concluded in 

this case that the practical difficulty here is that 

no practical addition would be possible without a 
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variance in this case because the lot is so small.  

My question is, why should such an addition be 

provided, be allowed, why should we grant a variance 

for this kind of addition, in general? 

  MR. MOORE:  I won’t even attempt to answer 

you, other than to say that I can get back to you.  I 

have to talk to Mr. Lawson, who’s on leave right now. 

  VICE-CHAIRPERSON MILLER:  You also find 

that, as submitted, it is consistent with the 

comprehensive plans? 

  MR. MOORE:  I’ll be glad to ask both of 

those questions.   

  VICE-CHAIRPERSON MILLER:  Okay.  Perhaps I 

can just address that question to the Applicant then. 

  MS. JEFFERSON:  Well, to make the dwelling 

unit more usable.  To have a two-bedroom house is much 

more practical than having a one-bedroom house, and 

therefore, the only way you can get that is to put on 

that third floor addition. 

  MR. VAN NIXON:  I’ve been living in the 

neighborhood since ’98, and I’ve seen the neighborhood 

grow and change.  Since then, unfortunately, I’ve 

grown a little bit, my possessions have grown a little 

bit, and I would like to be able to grow along with my 

neighborhood, and definitely, putting this addition on 
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my home will allow me to do that. 

  VICE-CHAIRPERSON MILLER:  So it encourages 

families to stay within the neighborhood as well. 

  MR. VAN NIXON:  Absolutely. 

  VICE-CHAIRPERSON MILLER:  Are the other 

surrounding homes two bedrooms or more, or are they 

one bedrooms? 

  MR. VAN NIXON:  Most of them are two 

bedrooms. 

  VICE-CHAIRPERSON MILLER:  Okay, thank you. 

  CHAIRPERSON GRIFFIS:  Anything else from 

the Board? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Does the Applicant 

agree with the analysis of the Office of Planning that 

the relief required is from 2001.3, which is additions 

and non-conforming structures, and the FAR? 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Therefore, 

the rear yard or lot occupancy is not relief required? 

  MS. JEFFERSON:  Is not required?  Yes.  

Yes. 

  CHAIRPERSON GRIFFIS:  Yes?  Okay.  Just 

take note that – first of all, I want to say it’s an 

excellent Office of Planning report, and in Section 7, 
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requested variance relief, of course, the DCRA, it’s 

indicated that they did not note a need for lot 

occupancy or rear yard relief.  The proposal is not 

increasing the existing lot occupancy non-conformity, 

so relief from this section is not required.  Do you 

concur with that opinion?  

  MS. JEFFERSON:  Yes, I do. 

  CHAIRPERSON GRIFFIS:  Okay.  Then it goes 

on, with regard to the rear yard, it goes under 

Section 404.4, which is essentially the same notion of 

analysis that the rear yard is not being impacted.  

It’s a non-conformity, which makes you here before 

2001.3, but that non-conformity is not changing, 

you’re building on the existing footprint and not 

decreasing the rear yard, that additional relief would 

not be required.  Do you agree with that also? 

  MS. JEFFERSON:  Yes, we agree. 

  CHAIRPERSON GRIFFIS:  Okay.  Board 

members? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Excellent.  So we’re 

looking at an application, of course, and as we’ve 

gone through this in terms of the FAR – and the FAR, 

just speaking specifically to that, the FAR, 

obviously, is a calculation off of the square footage 
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of the lot itself.  You’ve indicated that it’s a 

very small lot, which, obviously, would limit the FAR 

because it’s a multiplier of the square footage. 

  MS. JEFFERSON:  Right. 

  CHAIRPERSON GRIFFIS:  Am I understanding 

you correctly in your testimony and presentation of a 

written and oral nature that part of the uniqueness is 

the smallness, and its practical difficulty is an 

outgrowth of that smallness, which is, therefore, 

giving you a very small amount of FAR available? 

  MS. JEFFERSON:  Yes, we agree. 

  CHAIRPERSON GRIFFIS:  Anything else?  

Follow-up?  Very well.  Let’s move on then.  I don’t 

have any other government reports, so we can move on 

to the ANC-1B, which is Exhibit 20, and I believe the 

Commissioner is here to present that. 

  MR. SPALDING:  Philip Spalding, I 

represent ANC-1B.  I live at 1929 13th Street.  You 

have our letter of recommendation.  At our October 

meeting we took this case up and voted unanimously to 

support. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  I did note that the statement, “the 

Commission questions the Office of Zoning 

interpretation that this property is an R-4,” I 
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believe that you were looking at the advertising 

that went out. 

  MR. SPALDING:  We were. 

  CHAIRPERSON GRIFFIS:  Okay.  I don’t think 

that it was actually the Office of Planning’s, but 

probably out of DCRA, or rather, the Office of Zoning. 

  MR. SPALDING:  In any case, the difference 

was noted.  That’s all that concerned us. 

  CHAIRPERSON GRIFFIS:  Good, good.  And I 

appreciate you bringing that to our attention, to 

everyone’s.  Okay.  Does the Applicant have any cross-

examination of the ANC? 

  MS. JEFFERSON:  No. 

  COMMISSIONER MITTEN:  I have one.  Can I 

ask a question? 

  CHAIRPERSON GRIFFIS:  Good, someone’s 

going to give him a hard time after all.  What fun is 

it if we don’t? 

  COMMISSIONER MITTEN:  If you look down on 

a plat of the block -- 

  MR. SPALDING:  Yes. 

  COMMISSIONER MITTEN:  -- and you see that, 

to varying degrees, a lot of the lots in this square 

along 10th Street are similarly challenged, maybe in a 

different way.  Maybe they’re a small lot but they’re 
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more narrow and have greater depth and stuff, but 

there’s somewhat of a pattern here –- 

  MR. SPALDING:  Agreed. 

  COMMISSIONER MITTEN:  -- and it appears, 

at least from the aerial photographs, that these are 

all two-story buildings. 

  MR. SPALDING:  Yes, they are. 

  COMMISSIONER MITTEN:  I guess the 

challenge for us is to figure out whether this is 

truly unique, but I’m wondering from the ANC’s 

perspective, what’s your feeling about the rest of the 

block dominoing into three-story buildings. 

  MR. SPALDING:  We actually expect that.  

The area north of U Street is the area that is not a 

part of the Greater U Street Historic District.  It is 

an area that is currently becoming much higher 

density.  This particular square is not seeing the 

same kind of growth as some of its neighboring 

squares, but we do expect that this will translate 

into people wanting to increase density in this square 

as well. 

  COMMISSIONER MITTEN:  Do you guys have 

concerns about affordable housing? 

  MR. SPALDING:  We do, and we try to make 

it a part of all of our negotiations with different 
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developments throughout the zone, especially in that 

area that is not part of the Historic District. 

  COMMISSIONER MITTEN:  I guess in asking 

that question, what I’m trying to get at is, if the 

ANC is generally supportive of these becoming larger 

houses, then that works at cross purposes – this is a 

form of affordable housing if it’s smaller - 

relatively smaller. 

  MR. SPALDING:  Relatively smaller, but 

most of these houses could eventually accommodate 

flats as opposed to being single-family dwellings as 

well.  So yes, the size of the properties is probably 

going to go to three or three plus stories, but there 

is also the possibility they could be split into flats 

as well. 

  COMMISSIONER MITTEN:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good questions.  

Anything else from the Board?  Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  Good morning.  

I’m just interested in what kind of notice you gave to 

your community about the application. 

  MR. SPALDING:  The notice that we do is 

through a number of different methods.  Specific 

notice on this specific application is only noted, to 

my knowledge, through our listing on our website and 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

28

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

through local listers.  We do not post, we haven’t 

found good locations to post things.  The other 

methods of notification of our meetings are general 

notices, rather than specific. 

  VICE-CHAIRPERSON MILLER:  I know, in 

following the provisions required for the written 

report of the ANC, it says that proper notice, to say 

whether proper notice of the meeting was given, and 

many of the ANCs do that, like you do, but we’d really 

like to know what kind of notice is given in order to 

understand how well-informed the community was.  I 

would just request in the future if you can include it 

in your report, that would be great, then we wouldn’t 

need to follow-up necessarily like this. 

  MR. SPALDING:  We can certainly do that. 

  VICE-CHAIRPERSON MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Anything else? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Commissioner.  Let’s move on then, I don’t have any 

other attendant submissions.  Are there any persons 

present here today to give testimony, either in 

support or in opposition, to Application 17233, come 

forward at this time.  Not noting any indication of 

persons to give testimony, why don’t we turn it over 
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to the Applicant for any closing or summation 

remarks that they might have. 

  MS. JEFFERSON:  We appreciate the 

opportunity to present our application to the Board of 

Zoning Adjustment and look forward to your support and 

the letter so that we can proceed with the 

construction. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  

If there’s no other follow-up from the Board, I think 

this is ready to proceed today, unless there’s any 

objection from Board members.  Not noting any, I think 

the deliberation is appropriate under a motion, and I 

would move approval of Application 17233 of York Van 

Nixon, IV, for the variances under 2001.3, and also 

the variance under 402.4 of the FAR, and would ask for 

a second. 

  MEMBER ETHERLY:  Seconded. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  I think it’s an interesting point of our 

very quick, but substantive, discussion on this 

application that comes to the fact of there’s been two 

directions of how can we grant this and why are we 

looking at this.  That paraphrase is a summation of 

the two.  When I come down to it, first of all, I 

think that the uniqueness, or the special 
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circumstance, with this property is very clear in 

terms of its diminished size dimension and also its 

shape, which plays into a little bit of it.  The first 

indication of the shape playing into it is not having 

the exact calculation of what the actual lot was, and 

then when we get the calculation, we’re looking at, 

clearly, substantially under 600 square feet, let’s 

call it 520 square feet, a small lot.  When you factor 

that back into the zone that’s actually been overlaid 

on this, we can talk about this is just a two-story 

structure.  We can talk about this being smaller and 

why should you be able to do more. 

  Well, quite frankly, as I look at this 

application, the city has put an R-5B zone on top of 

these buildings.  That’s a fairly - substantially high 

density residential allowable, the fact that the FAR 

kicks in at this level, as opposed to in the R-4 below 

where there is no FAR, looks at the aspect, in my 

mind, that this is being looked at as a larger, or 

higher, density than the R-4.  Whether that makes 

logical sense or not is not of my thought process, but 

rather we’re being asked to look at this, and it’s 

important to look at it under the R-5-B. 

  When you look at that, and how to 

calculate your FAR, and what’s actually available, and 
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how one would accommodate the continuing use, which 

wouldn’t be unlimited expansions, but certainly the 

accommodations of contemporary living, it seems to be 

very straightforward that the size of the lot, the 

configuration, makes it practically difficult to fully 

comply with the zoning regulations in the zone 

district of which this is found. 

  Also, in terms of the – we also need to 

put in – aren’t we looking at 411 on this, too, for 

the setback of the mechanical?  Is it a special 

exception?  400.7? 

  MS. GLAZER:  Mr. Chair, OP suggests 400.7 

for special exception. 

  CHAIRPERSON GRIFFIS:  Indeed.  Okay.  I’ll 

just digress very quickly but add that in, of course, 

in the release *(10:12:46) special exception is a 

little bit lesser threshold of a test in the variance, 

so clearly having a discussion or deliberation of the 

variance is an important aspect, and actually it 

arises out of the same aspects.  The special 

exception, we haven’t had any evidence in terms of how 

this would detract or impair the use or privacy of the 

adjacent properties, or unduly detract or impair the 

light and air into the adjacent properties.  I think 

it was clearly and straightforwardly pointed out the 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

32

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

fact that the placement of this is almost a given in 

terms of where you could actually put a stair in a 

house that is, essentially, one room deep, and the 

vertical circulation, obviously, becomes a difficult 

aspect to it. 

  Going back then into the variance in terms 

of whether this would detract or impair the public 

good or the integrity of the zone plan and map, I 

think it’s fairly clear that it would not go into the 

public good.  Of course, we’re keeping a house 

occupied and accommodated for continuing use.  Also 

importantly, in terms of the zone plan and map, again, 

we go back to the fact that this is an R-5-B zone.  

How a single-family home of that nature, under the 

height that’s allowable, and the use, of course, its 

allowable use, I don’t see any evidence that would 

leave me to believe that it would begin to, or does, 

impair the intent and integrity of the zone plan. 

  Ms. Mitten? 

  COMMISSIONER MITTEN:  Thank you, Mr. 

Chairman.  I’m going to have to respectfully disagree 

with you, and I do it reluctantly because I’m 

sympathetic to the situation that this fellow finds 

himself in with this house.  But when I can predict 

that, and when it’s been affirmed by the ANC that this 
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is something that they expect to see that will have 

additional cases coming in, perhaps most of the block 

front along 10th Street, then, first of all, I think it 

undermines the argument that this is a unique 

situation, if there will just be a repetitive 

presentation like this for this block.  I think the 

first test is not met, the uniqueness test. 

  The second point I would make is that the 

R-5-B was mapped for a reason, and the reason it was 

mapped is to promote moderate density residential 

development.  Inasmuch as this block is not in the 

Historic District, there is the opportunity for 

assemblage, so in granting a variance that will be 

repeated, repeated, repeated, repeated, you’re 

actually working counter to what the zone plan is, 

which is to actually promote greater density in a 

different kind of configuration. 

  For those two reasons, and again, I do it 

reluctantly because I’m sympathetic to the fact that 

this house is extremely small, but I think in the 

larger picture, I can’t support it.  Thank you. 

  CHAIRPERSON GRIFFIS: Others?  Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  I would 

respectfully disagree with Ms. Mitten.  I think that 

looking at this case, on the facts of this case, the 
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variance test is met, that we’re looking at a 

property for which the evidence has shown that it is 

unique.  It’s extremely small, it does have a 

triangular shape in the rear, and the Office of 

Planning, to which we give great weight, has stated 

that no possible addition could be provided that would 

comply with the regulations, and that this type of 

addition is in the interest of the public good and 

wouldn’t be a detriment to the zone plan because it 

encourages the owner to stay in the home, and it 

encourages a stabilization of families, which is 

consistent with the comprehensive plan. 

  I don’t think that we can foresee, based 

on an ANC commissioner’s statement today, that this is 

going to lead to all these other homes getting 

variances, because we really don’t know about the 

homes, that they’re necessarily as unique as this one.  

We certainly heard testimony that this particular home 

was a one bedroom and that the surrounding homes in 

the area were two to three bedrooms, so I see this 

case as being unique and, therefore, rising to the 

level of deserving the variance. 

  CHAIRPERSON GRIFFIS:  Others? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  
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Excellent discussion.  We do have the motion before 

us, it has been seconded. 

  (Voting.) 

  CHAIRPERSON GRIFFIS:  Very well.  You 

could record the vote. 

  MS. BAILEY:  Thank you, Mr. Chairman.  The 

vote is four, one, zero, to approve the application, 

Mr. Griffis made the motion, Mr. Etherly second, Mrs. 

Miller and Mr. Mann are in support, Mrs. Mitten is 

opposed to the motion.  Mr. Chairman, if I just can 

please reiterate so that everyone is clear with the 

relief, and that is variance relief from the floor 

area ratio requirements under Section 402, variance 

from the non-conformance structure provisions under 

subsection 2001.3, variance from the penthouse setback 

requirements under 400.7, and this site is zoned R-5-

B. 

  CHAIRPERSON GRIFFIS:  Excellent.  Just one 

quick clarification, and it’s the special exception 

under 400.7, which is the setback, but other than 

that, that was absolutely correct. 

  MS. BAILEY:  Thank you, sir. 

  CHAIRPERSON GRIFFIS:  Board members, I 

would support waiving our regulations in issuing a 

summary order on this, unless there’s objection to 
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that.  Any comments? 

  COMMISSIONER MITTEN:  Well, I guess I’d 

like the discussion that I heard about what makes this 

property unique to be captured, and it won’t be 

captured in a summary order because I know that people 

are going to come back, and you can mark my words, and 

they’re going to say we should have the same thing 

because it was unique here.  There are some things 

that you pointed out that appear to be different for 

this property than for other properties in that block, 

and I’d like that to be memorialized. 

  CHAIRPERSON GRIFFIS:  Okay.  Others?  

Comments? 

  VICE-CHAIRPERSON MILLER:  I would say, in 

that case, we should have a full order. 

  CHAIRPERSON GRIFFIS:  Very well.  We’ll 

issue a full order on this.  Okay.  Good, thank you 

all very much.  Any other procedural questions I can 

answer for you at this time? 

  MS. JEFFERSON:  No, thank you. 

  CHAIRPERSON GRIFFIS:  Enjoy the day.  

Let’s move on to the next case. 

  MS. BAILEY:  Application Number 17236 of 

B&F, LLC, pursuant to 11 DCMR § 3103.2, for a variance 

from the lot area requirements under section 401, to 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

37

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

allow the construction of a new single-family 

detached dwelling in the R-5-A District, at premises 

2828 R Street, Southeast, square 5584, Lot 118.   

  Mr. Chairman, there is a request for party 

status in this application, and additionally, the plat 

indicates that the property is located in Northeast; 

it actually is located in Southeast, so a revised plat 

may be necessary in the future. 

  CHAIRPERSON GRIFFIS:  Excellent point.  Is 

Mr. Staten here?  Ronald Staten?  Okay.  Board 

members, I’d ask that you go and look at Exhibit 

Number 20, which is a request for party status from 

the 2834, a condo association.  Ronald Staten, I 

believe, was the one that submitted it, and we can 

take a look at that.   

  CHAIRPERSON GRIFFIS:  First of all, let me 

have you introduce yourself with your name and your 

address. 

  MR. JEWELL:  Yes.  Good morning.  My name 

is Ralph Jewell, and I’m at 4231 Hunt Club Circle in 

Fairfax, Virginia. 

  CHAIRPERSON GRIFFIS:  Very well.  Are you 

aware of this application for party status? 

  MR. JEWELL:  I don’t even know what a 

party status is.  This is the first time I’ve been to 
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a hearing like this, but no, I just became aware of 

it, whatever it is. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, that 

gives me a great opportunity, while everyone else 

looks at this, to talk about – first of all, there’s 

several ways to participate in a hearing before the 

Board of Zoning Adjustment.  The two primary ones are 

as a person, of which these are public hearings, and 

any person can come and give testimony.  Of course, we 

like to have it on point and attendance of the 

application, but it’s open to the public. 

  The second is a much higher level of 

participation, and that is of party status.  An 

application for party status is required, of which we 

have one in.  It is a request as an opponent to the 

application.  If granted party status, the party is a 

full participant in the case, meaning they are able to 

conduct cross-examination of all the witnesses.  They 

are also asked to put on a full case, just as the 

Applicant is putting on a case, and they are 

responsible for any filings, briefings, findings of 

facts, conclusions, legal analysis that the Board 

would request of the Applicant, the party’s also 

requested the same. 

  With that, we have a request for party 
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status application from Ronald Staten for the 

adjacent condo association.  In my opinion, one of the 

most important aspects of being granted party status 

is the participation in the hearing, itself.  Noting 

that Mr. Staten is not here does not immediately deny 

a party status application, but I think it detracts 

from its importance.   

  Going to the substance of it, one has to 

explain how a person would be more significantly, 

distinctly or uniquely affected, meaning why should 

you be granted party status.  What’s unique about your 

status.  They certainly have adjacency to the proposed 

development.  However, it seems to me, just from the 

filing, that they are much more – they are fully 

concerned with the construction, and the aspects of 

the construction, and not being blocked in terms of 

their access into, what they’re calling, their 

driveway.  I’m not sure, I don’t exactly know where it 

is, which would be one of the first questions for me, 

where this is actually located. 

  MR. JEWELL:  If I may say, if you look at 

the picture, I submitted a picture of the driveway.  

Shall I? 

  CHAIRPERSON GRIFFIS:  No.  You can stay 

right there.  It’s Exhibit Number –- 
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  MR. JEWELL:  The driveway they’re 

speaking of, and the condo association I think they’re 

talking about, is the two-story building with the 

mansard-type roof on it there to the right, the 

Spanish tile sort of roof. 

  CHAIRPERSON GRIFFIS:  Okay, it’s not 

Exhibit Number 6 we need to look at, it’s actually in 

the Office of Planning’s report, the photograph.  I 

see, so it’s directly across, facing the same 

direction as you’re proposing, that’s across the 

alley. 

  MR. JEWELL:  That’s correct.  It’s on our 

immediate left, with the exception of the alley is it 

between us. 

  CHAIRPERSON GRIFFIS:  I see.  And how do 

they access their driveway? 

  MR. JEWELL:  I truthfully don’t know.  

There’s on-street parking, and I just –- 

  CHAIRPERSON GRIFFIS:  Is there parking on 

their side? 

  MR. JEWELL:  Yes. 

  CHAIRPERSON GRIFFIS:  In the rear? 

  MR. JEWELL:  Oh, I don’t know.  There is 

an unpaved gravel lot in the back, but I think it’s 

not relative to that condo association, but I don’t 
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know the answer to that.  This is the first time 

I’ve heard of any opposition.  When I went to the – 

I’m sorry, I don’t remember the initials – it’s the 

first time I’ve done one in Washington.  

  CHAIRPERSON GRIFFIS:  ANC, is it? 

  MR. JEWELL:  ANC.  When I went to the ANC, 

there was no opposition there with anyone, and then 

they touched base with the local Hillcrest homeowners, 

and there was no opposition, so I’ve never heard of 

any opposition, so I wouldn’t have known to respond to 

anything. 

  CHAIRPERSON GRIFFIS:  You have a copy of 

this party status application, is that correct? 

  MR. JEWELL:  Me? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. JEWELL:  No.  Not that I know of.  As 

I said, this is the first time I’ve heard of it. 

  CHAIRPERSON GRIFFIS:  Okay.  Let’s see if 

we can provide you a copy.  Does anyone have a spare 

one they want to give up? 

  MEMBER ETHERLY:  Well, while we’re doing 

that, Mr. Chair, I would be comfortable with the 

direction that you think we’re moving in at the top of 

your comments, and given that the applicant for party 

status is not present, although presence is not 
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necessarily dispositive of the question, I would 

simply probably recommend that we take the application 

for party status simply as testimony.  As you noted, 

it speaks primarily to construction concerns as 

relates to the adjacent driveway, which would not 

necessarily be under the purview of this body.  I 

would simply recommend we take it as testimony. 

  CHAIRPERSON GRIFFIS:  Excellent.  So is 

that a motion to deny the party status application? 

  MEMBER ETHERLY:  That would, indeed, be 

such a motion, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Is there a second? 

  MEMBER MANN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you.  Any 

further discussion on the motion to deny party status?  

All in favor of the motion say “Aye.” 

  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Let’s 

move on.  I turn it over to you. 

  MR. JEWELL:  Ladies and gentlemen, 

approximately three years ago we contracted to buy 

this lot.  It was a recorded lot at the time.  The 

first thing we did was go down to the D.C. Department 
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of Consumer Affairs where you get building permits 

and started the process there.  The first thing we did 

there was go into the local zoning person there and 

met with her, asking if there was any reason that we 

couldn’t use the property for what we intended for, 

which is a single-family, small, roughly 1,400-square 

foot single-family house, new.  She said no.  What she 

told us was that we needed to submit to her some 

various height information on the houses, which we 

subsequently did. 

  It was predicated on that, and it was 

verbal and all those various things, that we started 

moving on through the process and spending various 

amounts of monies for permits and for the soils in 

that area; not real good soil so we had to, under the 

D.C. requirement, we had to hire a specific engineer 

to do a soils test and all these various things, 

recommend special footers, and things like that. 

  In the meanwhile, when we thought we were 

at the very end of the process, approximately two 

months ago, three months ago, one of the local people 

at the permit section there stopped and said, wait a 

minute, this is not properly zoned, and it came as a 

complete shock to us. 

  CHAIRPERSON GRIFFIS:  Not properly zoned, 
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or not properly subdivided? 

  MR. JEWELL:  Not sufficiently zoned.  Oh, 

it is subdivided.  It was recorded and subdivided 

before we purchased it.  It was represented to us as a 

recorded lot. 

  CHAIRPERSON GRIFFIS:  I understand.  It 

was three lots that were created in 1936, is that 

correct? 

  MR. JEWELL:  I don’t know anything about 

that.  All I know is we were sold one lot that had 

been a lot recorded for some time. 

  CHAIRPERSON GRIFFIS:  Okay.  Since 2000 at 

least. 

  MR. JEWELL:  Is it?  Predicated on that, 

we find ourself in a predicament.  The first 

predicament is that, apparently, it is zoned for 

attached housing rather than detached housing. 

  CHAIRPERSON GRIFFIS:  I think you’re a 

little mistaken.  I don’t think we’re talking about it 

zoned correctly, unless Board members have a different 

view than I do.  I think we’re talking about the lot 

size, the requirements. 

  MR. JEWELL:  That’s my point.  In other 

words, -- 

  CHAIRPERSON GRIFFIS:  Okay.  It’s a bigger 
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issue is you’re talking about it’s not zoned 

properly, then we’re talking about a use variance. 

  MR. JEWELL:  No, I’m not asking for a 

variance, I was just trying to – I didn’t know, this 

is the first time I’ve been here. 

  CHAIRPERSON GRIFFIS:  I understand. 

  MR. JEWELL:  I’m giving you too much 

detail, I apologize.  I’ll be happy to respond to your 

questions.  I just wanted to give you background so 

you would know how I got to where I am. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. JEWELL:  The bottom line is that I do, 

you’re exactly right, I have a lot that, apparently, 

in order to do what we needed to do, we have a 4,000-

square foot lot, the zoning is for residential, air 

lot size is only 3,184, and we are building a new 

three-bedroom, two-bath home, or we propose to, on the 

site. 

  CHAIRPERSON GRIFFIS:  Is that similar to 

what’s in the surrounding area? 

  MR. JEWELL:  First of all, relative to the 

surrounding area, in my opinion, I haven’t really – I 

don’t want you to assume this to be 100 percent, 

because I can’t say I’ve verified everything I’m about 

to tell you, but it appears to me that all lots are 
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already built on, except for this.  This is the only 

one. 

  Secondly, it’s a hybrid.  On the right 

you’ve got your condos, duplexes, whatever that might 

be.  The house to my left is a single-family colonial 

house and the house to the left of that is a single-

family colonial house. 

  CHAIRPERSON GRIFFIS:  I see. 

  MR. JEWELL:  This house that we would 

build would be consistent with the single-family lot 

house.  The community itself, the area itself, is - 

was - I don’t want to offend anybody - it was a very, 

very rough area and it’s in transition, and in my 

opinion, a new house will help with that also.  

Although one house isn’t going to make the big 

difference.  The D.C. Department of Highways just 

recently - Public Works just recently put sidewalks 

in, very nice sidewalks, improved the roads, etc., so 

the area is improving. 

  Then I would just refer to you that the 

advisory neighborhood letter, after meeting with Kathy 

Chamberlain and the Board, they indicated that not 

only did they unanimously approve it, but also the 

local Randall Highlands Neighborhood Civic Association 

also had approved it, and not only approved it, said 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

47

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that they would be anxious, they’re in favor of it 

because, “and in fact expressed approval of the 

proposed construction because it would rid the 

community of a vacant lot,” and that’s the only vacant 

lot. 

  CHAIRPERSON GRIFFIS:  Good.  And we’ll get 

to the ANC.  Is the ANC-7 represented this morning?  

ANC-7B?  Okay.  Let’s move ahead. 

  MR. JEWELL:  Basically, my issue is that 

in terms of hardship, I can’t use the lot if I don’t 

get a residential house on it, one.  Number two, it’s 

impossible to do a detached house on it because the 

lot is too small.  I’d have to build two houses then 

to attach to each other, but I don’t have anything 

else to attach on either side because the house on the 

left - built a number of years ago - stayed eight feet 

away, or more, from my property line, and on the right 

we have a public alley.  That’s really the problem 

right there, so I can’t attach to anything.  

Therefore, my only use, if we use it at all, is a 

detached house, and I think I meet, or exceed all the 

other criterias of it for that. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Good summation and presentation.  This is an 

interesting aspect of the R-5-A in terms of the zoning 
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regulations under 401.  When you look at the 

tabulation of what the minimum lot area should be, or 

the minimum lot width, it is to be prescribed by this 

Board, which I think we’ll get into a little bit 

further.   

  Let’s move on.  Are there any questions of 

the Applicant by the Board?  Any other questions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Let’s 

move on then to the Office of Planning’s report, which 

is Exhibit Number 24, and again, a very good morning. 

  MR. MOORE:  Good morning again, Mr. 

Chairman, members of the Board.  John Moore, the 

Office of Planning.  We’ll stand on the record in 

support of this application also. 

  CHAIRPERSON GRIFFIS:  Very well.  Any 

questions – do you have the Office of Planning’s 

report? 

  MR. JEWELL:  No. 

  CHAIRPERSON GRIFFIS:  You should get a 

copy if you don’t, it’s an excellent report.  Board 

members, any questions? 

  VICE-CHAIRPERSON MILLER:  I just want to 

clarify, I think you say in the report that this could 

be considered as a special exception instead of a 
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variance.  Is that OP’s preferable way of evaluating 

this case, or just either or? 

  MR. MOORE:  I think we evaluated it both 

ways, but in our opinion because the Board that 

prescribes go to 3104, we thought this should be put 

as a special exception as opposed to the variance.  

*(10:34:05) make the test on both of them. 

  CHAIRPERSON GRIFFIS:  Good.  Actually, 

let’s continue that for clarification, under Section 

353 for new developments in the R-5-A, it would be a 

special exception and the Board would come under 

review.  However, that is, if I’m not mistaken, for 

structures that are not single-family or flat or semi-

detached.  We’re looking at a level, a higher density 

of use that would come under a special exception.  

That being said, it wouldn’t fall under that, it would 

maintain itself as a variance, of which, as you’ve 

indicated, you actually did the analysis of, it has 

been advertised as a variance, and I think that’s the 

proper way to continue, in looking at this as a 

variance.  Any other questions then, clarifications, 

highlights? 

  I think reliance on the Office of 

Planning’s report is an excellent point that I will 

take in deliberation on this.  They lay out the 
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history of this.  This is where I knew all this 

information, I didn’t do my own research on it.  I can 

see how the difficulty would be that this lot would 

have been approved for subdivision, especially under 

R-5-A, where one might not be absolutely clear of what 

the lot size or the minimums would be.  Maybe that’s a 

little bit easy on it, but nonetheless, we have a 

situation that was obviously done sometime around 2000 

and prior to your purchase, is that correct? 

  MR. JEWELL:  I didn’t hear the first part 

of the question. 

  CHAIRPERSON GRIFFIS:  The subdivision. 

  MR. JEWELL:  Oh, yes, it was prior to me, 

yes. 

  CHAIRPERSON GRIFFIS:  I see.  Okay. 

  MEMBER MANN:  Mr. Chairman, I have one 

brief question of the Office of Planning.  You discuss 

on page three something called a public space deposit.  

I didn’t know what that was, and I was wondering if 

you could just explain to me what a public space 

deposit is.  I don’t know that it has any relevance to 

this or not, I just didn’t understand what it was. 

  MR. MOORE:  That was probably a mistake.  

I’m speaking about the alley between the two 

properties. 
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  MR. JEWELL:  I can answer it because I 

wrote the check.  Anytime that you go through the 

building process - building permit process, you have 

to pay certain fees as you’re going along, and one of 

the first things they do after zoning is they send you 

to public space.  Public space evaluates the fact that 

in order to get to the sewer and the water, you’re 

going to have to dig up the streets and get out there, 

so what they do is they make you put up a bond.  They 

estimate what they think it’s going to cost to do that 

and they make you put up the bond then or you can’t go 

to your next step.  So, that’s fees and bonds.  You 

have to pay $800 dollars to have a man go and evaluate 

it, and then once it’s done, they estimate what it’s 

going to cost and you put up that bond.  Those fees 

have been paid in this case. 

  MEMBER MANN:  In fact, it sounds like it 

even goes to some of the concerns that were raised by 

the party that wanted to have party status as well. 

  CHAIRPERSON GRIFFIS:  Yes.  That’s an 

excellent point because they had raised a concern of 

whether you would tear up the sidewalks and the curbs 

in the alley and then leave it all torn up, and your 

point is that the bond would have, obviously, paid for 

it if you didn’t come back and replace what you’ve 
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torn up. 

  Okay.  Any other questions?  Questions, 

clarifications? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  We 

appreciate the Office of Planning’s report in this.  

Again, ANC-7B, are they represented today?  We do have 

Exhibit Number 23, at which they had no opposition to 

the application.  We can review that, unless there’s 

any other questions or highlights the Board wanted to 

make on that. 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Not noting any, 

let’s move ahead to any persons present to give 

testimony either in support or opposition to 

Application 17236.  Any persons present this morning? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Not noting any 

indication of persons present to provide testimony, 

let me ask, are you aware that your plat is incorrect? 

  MR. JEWELL:  Yes, and it’s just a question 

of them, the surveyor, taking that off and putting – 

all the information is correct, it’s just northeast 

versus southeast.  That will be resubmitted.  That was 

an error on the surveyor’s part. 
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  CHAIRPERSON GRIFFIS:  Understood.  When 

can we have that into the record? 

  MR. JEWELL:  Whenever I – I just need to 

call the surveyor and tell him to make another print 

of it and put the proper thing on it, because the 

survey, itself, it doesn’t need resurveying. 

  CHAIRPERSON GRIFFIS:  Okay.  Let me turn 

it over to you for your closing remarks and 

summations. 

  MR. JEWELL:  I don’t really have anything 

further to say, I’ve probably talked too much.  I 

guess my only concern is this opposition, and it just 

seems to me that if that’s going to be weighed, then I 

should have the right to respond to that or something, 

whatever the opposition might be, if it’s going to be 

taken into consideration.  This party status thing. 

  CHAIRPERSON GRIFFIS:  Right, right.  Okay.  

I think the record is full on this, and I think it is 

prepared to go forward today.  Obviously, it’s best to 

do deliberation under motion, and so I would propose 

approval of Application 17236 of B&F, LLC, that would 

be pursuant for a variance of lot area requirements 

under Section 401, which would allow the construction 

of the new single-family detached dwelling at 2828 R 

Street, Southeast.  Is that correct? 
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  MR. JEWELL:  Yes, sir. 

  COMMISSIONER MITTEN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Mitten.  Let’s go into this - first of all, in terms 

of the unique aspect, of course, our regulations state 

that it comes from exceptional narrowness shape, but 

it also says or for exceptional situation or 

condition.  It’s really a fairly open area, and we’ve 

heard a lot that I would think are legally 

appropriate, let me say that, not being an attorney 

and getting into deep trouble. 

  The fact of the matter that this was 

subdivided and existing, prior to the zoning 

regulations, as three lots, which is evident in the 

Office of Planning’s excellent and comprehensive 

report, it was subdivided sometime around 2000 into 

two lots.  It was clear that they were trying to make 

it even more – well, trying to make it conforming to 

the R-5-A, that this lot was purchased in 2002 was, 

based on established history, legally subdivided.  We 

now are faced with the fact that we have 3,184-square-

feet lot size. 

  When looking at the R-5-A and 353, it’s 

fairly obvious, if one is very familiar with the 

zoning regulations, if you’re going to go in and put a 
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one-family, semi-detached dwelling or a one-family 

dwelling, you would go into the zone district below 

that of which you are in, if it’s not prescribed in 

the specific one, and find what the requirements would 

be, or looking at all other structures, which would be 

the 4,000-square feet with a minimum 40.  It’s 

interesting to me because in the R-5-A, to subdivide 

it you almost have to know exactly what’s going to be 

built there, but how would you know that in the 

subdivision where you didn’t have plans, and that is, 

in my understanding, a direct requirement of the 

subdivision.  Maybe it is, I may be mistaken. 

  In any case, we’re faced with the fact of 

an existing 3,184-square feet, that the Office of 

Planning, I think, laid it out very clearly, and 

you’ve reiterated in your own testimony, in order to 

bring into compliance of a semi-detached dwelling is 

impossible, just in being adjacent to the alley and 

also the existing building next has a conforming side 

yard, and so attachment to that would be impossible.  

So, it rises to the level of practical difficulty of 

not being able to develop anything.  Although parks 

are needed and required in this city, and everyone 

loves them, this doesn’t seem to fit into the, 

frankly, an appropriate placement or size to do that, 
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and obviously, isn’t being proposed. 

  It appears, not that this has any bearing 

on the case, well, I won’t say that, going into 

whether it would, in fact, impair intent or integrity 

of the zone plan or the public good, I think there’s 

ample testimony and evidence in the record that it 

actually would be a benefit to the public good.  Even 

that request for party status and the adjacent 

neighbors indicated that it would be good to have a 

new construction of residence there, that the empty 

lot is not a positive influence on the area in the 

neighborhood.  Certainly, this falls under the 

allowable uses and within the parameters of that 

designated in the R-5-A. 

  That’s what I see.  I’d open up to anybody 

else for comments and deliberation. 

  VICE-CHAIRPERSON MILLER:  I would just say 

that I would concur with your analysis and that you 

covered it fully, so I don’t have anything further to 

add. 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 

else? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Okay.  That being 

said, motion for this has been seconded for approval 
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of Application 17236. 

  (Voting.) 

  MS. BAILEY:  The vote is recorded as five, 

zero, zero, to approve the Application.  Mr. Griffis 

made the motion, Mrs. Mitten second, Mr. Mann, Mr. 

Etherly and Mrs. Miller are in agreement. 

  CHAIRPERSON GRIFFIS:  Good, thank you, Ms. 

Bailey.  I would suggest that we waive our requirement 

to issue a summary order on this, unless there’s any 

objection. 

  MS. BAILEY:  Thank you, sir. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Bailey.  Any other questions? 

  MR. JEWELL:  That’s it. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  

Have a good day. 

  MR. JEWELL:  Thank you all very much. 

  CHAIRPERSON GRIFFIS:  Good.  Let’s call 

our next case in the morning. 

  MS. BAILEY:  Application number 17232 of 

RLA Revitalization Corporation, pursuant to 11 DCMR § 

3104.1, for a special exception from the roof 

structure requirements under section 411, and pursuant 

to 11 DCMR § 3103.2, for a variance from the off-

street parking requirements under subsection 2101.1 to 
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permit multi-use commercial establishment in the C-

3-A District at premises 1400 through 1420 Park Road, 

Northwest, 3100 through 3220 14th Street, Northwest, 

and 1417 through 1437 Irving Street, Northwest.  The 

properties are also located in Square 2674 on Lots 

719, 720, 812, 832, 863, 866, 869, 870, 871 and 872. 

  Mr. Chairman, as you had heard previously, 

there is a request for party status in this 

application, and in addition, I believe there is a 

motion for postponement as well. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Bailey.  Let’s pick up where we left off.  Is the 

Applicant’s representative here? 

  MR. GLASGOW:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  If you 

wouldn’t mind, why don’t you have a seat.  Let’s 

introduce yourselves for the record again. 

  MR. RUFFIN:  I’m Thomas Ruffin, I’m the 

lawyer for the Temple Church Building and Economic 

Development Corporation and also the lawyer for Kelsey 

Temple Church of God in Christ, two separate 

corporations. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GLASGOW:  I’m Norman M. Glasgow, Jr., 

of the law firm of Holland and Knight, representing 
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the Applicant. 

  CHAIRPERSON GRIFFIS:  Thank you very much.  

Let’s take up, first of all, the party status.  Mr. 

Griffin, you’re representing both of the groups that 

are applying for party status, is that correct? 

  MR. RUFFIN:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Frankly, it’s 

interesting, I’m not sure why they’re not combined in 

one application for party status.  They seem to have 

similar issues in opposition to the application, and 

obviously, the same representative.  Is there any 

reason why we’d have two? 

  MR. RUFFIN:  Except that they are two 

separate nonprofit corporations.  If it’s preferable 

for the Board that they be regarded as one party even 

though they’re clearly recognized as two separate 

corporations that would be fine with us. 

  CHAIRPERSON GRIFFIS:  It may well be. 

  MR. RUFFIN:  They certainly do share 

interests with regard to this Application. 

  CHAIRPERSON GRIFFIS:  Good.  Obviously, in 

order to establish party status, we’re going to have 

to find how each is significantly, distinctly or 

uniquely affected.  Looking at all the same issues and 

the same representative, I’m not sure, they may both 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

60

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

fail based on not either being or they could join 

and be one.  Any comments from the Board on that 

particular aspect, Mr. Etherly? 

  MEMBER ETHERLY:  Mr. Chair, I would agree 

that I think we should view both party status 

applications in the combined light and just simply 

view it as a single applicant.  I don’t see a utility 

in separating them out, despite the fact that they’re 

two separate entities. 

  CHAIRPERSON GRIFFIS:  Any objection to 

that, Mr. Ruffin? 

  MR. RUFFIN:  No, sir. 

  CHAIRPERSON GRIFFIS:  Good.  I think that 

is expeditious for our purposes and all the 

participants in this.  Let’s take it up then in terms 

of substance.  Also, let me just say, is the ANC 

represented today?  ANC-1A?   

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.   

  VICE-CHAIRPERSON MILLER:  Mr. Ruffin, 

could you explain the relationship between the two 

nonprofit corporations?  It appears that they share 

similar interests based on the name and address, but 

that’s all that I can tell. 

  MR. RUFFIN:  I made a mistake when I spoke 
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earlier.  In answering your question, Ms. Miller, 

I’ll make that correction.  Kelsey Temple Church of 

God in Christ is a longstanding, nonprofit charitable 

organization, tax-exempt organization.  It is a church 

and it has been in existence, I believe, for about 80 

years, and it was formerly pastored by Samuel Kelsey, 

for whom the church is now named.  It used to be 

called Temple Church of God in Christ. 

  I believe some years ago, many, many years 

ago, and by many I’m saying one or two decades ago, 

the Temple Church Building and Economic Development 

Corporation was formed by members of the church to 

operate as a separate nonprofit organization dealing 

with non-religious activities, such as business and 

economic development, that would serve the public good 

and provide educational services for the community, 

along those lines.  They are two separate and distinct 

nonprofit corporations. 

  I mentioned earlier that the Temple Church 

Building and Economic Development Corporation was 

headquartered at the church at 1435 Park Road.  I made 

a mistake.  It’s actually headquartered at 1430 Park 

Road.  My mistake arose from confusion.  The notice 

was sent to the Temple Church Building and Economic 

Development Corporation, but it was sent to the wrong 
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address.  It was sent to the church and the 

secretary for the church delivered it to the Building 

and Economic Development Corporation.  So they, even 

though it was sent to the wrong address, received 

notice about this, but didn’t engage me to examine 

what was happening, so they did not know.  What I mean 

is, they’re responsible for the knowledge of this, I 

see Ms. Miller’s frown on her face. 

  VICE-CHAIRPERSON MILLER:  I was just 

curious what did they not know. 

  MR. RUFFIN:  What I mean is that as 

laypeople, they’re not familiar with the operations of 

the Board of Zoning Adjustment, and so in that vein, 

they did not know the actual nature of this proceeding 

until they actually had the paper presented to me and 

I explained to them what was happening.  That’s what I 

meant, Ms. Miller. 

  Now, what the Building and Economic 

Development Corporation does, for example, it manages 

and owns the properties at 1428 and 1430 Park Road, 

and also it owns the limited partnership interest in 

the Samuel Kelsey Apartments.  The church, having 

inspired this sort of economic activity for the good 

of the community, is related to the Temple Church 

Building and Economic Development Corporation solely 
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because it inspired it, and the members of the 

Building and Economic Development Corporation usually 

come from the church. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

I’m going to cut you short because we have very direct 

things that we need to get into.  Ms. Miller, does 

that answer your question for clarification? 

  VICE-CHAIRPERSON MILLER:  Yes, I just have 

one more question. 

  CHAIRPERSON GRIFFIS:  Before you do that 

then, we have an issue that you brought up, and that 

is the notification and the understanding of it.  What 

we need to get over the first hurdle is, of course, 

your application is not timely filed.  So I need to 

take from the Board whether they are amenable to 

waiving our requirements for timely filing and we’ll 

have some discussion on that.  First, Mr. Glasgow, do 

you have any objection or concerns of that realm in 

terms of waiving this into the record and taking it 

out? 

  MR. GLASGOW:  No, Mr. Chairman, I don’t 

have any question with respect to waiver and 

proceeding on the merits as to whether or not they 

meet the requirements. 

  CHAIRPERSON GRIFFIS:  Good, and I’ll get 
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back to you in terms of your comments on the merits 

then.  Board members, any objection?  Mr. Mann? 

  MEMBER MANN:  I’m sorry, what wasn’t 

timely filed, the application for party status? 

  CHAIRPERSON GRIFFIS:  That’s correct. 

  MEMBER MANN:  Okay. 

  CHAIRPERSON GRIFFIS:  Exhibit Number 25. 

  MEMBER MANN:  Okay. 

  MEMBER ETHERLY:  Mr. Chair, I would have 

no objection as to the question regarding notice 

that’s been raised.  I have no objection, not to 

suggest that I agree with the concern raised about 

notice, but I think it would be appropriate to move 

forward and consider the application. 

  CHAIRPERSON GRIFFIS:  Excellent.  I’ll 

tell you the consensus of the Board then and waive 

this and take up, again, our discussion on this.  I 

think we dispensed with the notion of notice, unless 

we have other issues to bring up, because we checked 

the record and, actually, proper notice, according to 

our requirements, has been met.  We fully understand 

that they’re not always logical or understandable, all 

these notices and procedures.  However, it is the 

responsibility of those that receive our notice, just 

for our purposes in our jurisdiction, it is their 
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responsibility to become informed.  I don’t find 

anything in the record or the evidence that suggests 

that proper notice, or adequate notice, was not 

provided. 

  MR. RUFFIN:  Chairperson Griffis, please, 

if I could.  When I made the remark about the Temple 

Church Building and Economic Development Corporation 

not understanding the notice that it received, that 

was not the notice complaint, and if I may, I can be 

very specific about what I know this complaint is, 

insofar as we believed it was not adequate notice. 

  CHAIRPERSON GRIFFIS:  Okay.  In terms of 

the mailing notice, go ahead. 

  MR. RUFFIN:  Okay.  With regard to Kelsey 

Temple Church of God in Christ, it never received 

notice.  We provided declarations under penalty of 

perjury from the Chairperson of the Trustees Board 

indicating that the church corporation, itself, never 

received notice. 

  CHAIRPERSON GRIFFIS:  Never received 

notice. 

  MR. RUFFIN:  Never received notice. 

  CHAIRPERSON GRIFFIS:  Mr. Glasgow, do you 

have any evidence that suggests otherwise? 

  MR. GLASGOW:  We receive our documents 
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which we filed with the district from the District 

Government.  Everybody now uses the Office of Tax and 

Revenue records in order to produce the labels that go 

to BZA that BZA sends out. 

  CHAIRPERSON GRIFFIS:  And was there a 

label that was addressed to the church? 

  MR. GLASGOW:  There was a label addressed 

to everyone that’s supposed to get notice within 200 

feet per our filing.  Now, precisely who all each one 

of those entities are, I don’t know, but what we do is 

we submit, in effect, the records that we get from OTR 

and then submit that information back to the district, 

and that’s how the notice ends up getting sent.  If 

you look at Tab H of the application that was filed, 

you will see the arc that was drawn 225 feet from the 

outer limits of the grid development site.  Obviously, 

it only needs to go 200 feet, but we don’t want to 

have something where somebody says just a little piece 

of their property was just not touched for whatever 

reason, so we had the arc drawn at 225 feet.  That map 

is produced by the District of Columbia Office of Tax 

and Revenue, and each one of these docs that’s within 

that map –- 

  CHAIRPERSON GRIFFIS:  What would be the 

mailing address of the church? 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

67

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. RUFFIN:  1435 Park Road, Northwest, 

and if I – I’m sorry. 

  MR. GLASGOW:  That’s on page three of the 

property owner list, 1435 Park Road, Northwest, Temple 

Church Building and Economic Development. 

  MR. RUFFIN:  That’s what I’m trying to 

say.   

  COMMISSIONER MITTEN:  There’s an 

additional one on the list under Square 2676, Lot 813, 

for premise address 1437 Park Road.  It’s just 

addressed to Temple Church of God in Christ at 1435 

Park Road. 

  MR. RUFFIN:  I have, I’m sorry –- 

  COMMISSIONER MITTEN:  Page four. 

  MR. RUFFIN:  On page four, if I may, I 

thought that the problem arose because the premises 

address here was 1437 Park Road.  I thought we still 

should have received the document, but when I spoke 

with the officers and they said they did not, I 

thought somehow or another - the mail wasn’t 

delivered.  That did not make sense in my personal 

experience in how mail was delivered, but I know that 

the officers would not misrepresent this. 

  CHAIRPERSON GRIFFIS:  What do you mean?  

Where would it have been delivered? 
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  MR. RUFFIN:  I have no idea, but all I -

- 

  CHAIRPERSON GRIFFIS:  Where would you want 

it to have been delivered? 

  MR. RUFFIN:  1435 Park Road. 

  CHAIRPERSON GRIFFIS:  But that’s what the 

owner’s name and address is. 

  MR. RUFFIN:  No. 

  CHAIRPERSON GRIFFIS:  Temple Church 

Building and Economic Development, 1435 Park Road, 

Northwest. 

  MR. RUFFIN:  If I may, Chairperson 

Griffis, what I said was, the notice to the Temple 

Church Building and Economic Development Corporation, 

and this is what I meant by separate corporations, was 

sent to the church at that address.  The secretary 

delivered it to the separate corporation.  The 

separate corporation dealt with it on its own. 

  CHAIRPERSON GRIFFIS:  You do know the 

mailing address, and the lists that are generated, go 

to the owners of the buildings and, therefore, the 

mailing address of the owners. 

  MR. RUFFIN:  It went to the Temple Church 

Building and Economic Development Corporation.  There 

was no notice delivered to the church.  The Temple 
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Church Building and Economic Development Corporation 

owns the properties at 1430 and 1428 Park Road across 

the street, so we assumed that it was wrongly 

delivered to the church for the other corporation, and 

it was delivered to the other corporation.  The church 

never received a notice.  That was point one. 

  MEMBER ETHERLY:  Mr. Chairman, I think I 

understand where the Applicant is heading with this.  

I understand the argument.  Not to cut it off, but let 

me ask a question that’s been in my head since you got 

into the Q & A with Mrs. Miller, and I think it’s a 

very important one. 

  When you look at the Economic Development 

Corporation and when you look at the church, what’s 

the commonality between the management of the Economic 

Development Corporation and the church from an 

organizational standpoint?  Presumably, well not to 

presume, the church is led and directed pastor, would 

I be correct in that?  Secondly, Board of Trustees, 

also correct.  With respect to the Economic 

Development Corporation, how is the Development 

Corporation structured in terms of its management?  Is 

there a director? 

  MR. RUFFIN:  There’s a three-director 

board with a president.  Those officers are not the 
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pastor or the Board of Trustees.  They are totally 

different. 

  MEMBER ETHERLY:  Are they members of the 

church? 

  MR. RUFFIN:  They are members of the 

church. 

  MEMBER ETHERLY:  Okay, but they are not 

members who are in leadership positions at the church? 

  MR. RUFFIN:  One is the vice-chair of the 

deacon board, but that is not leadership of the 

business affairs of the church.  But I have to be 

honest about that, one is the vice-chair of the –- 

  MEMBER ETHERLY:  So you have a three-

member board –- 

  MR. RUFFIN:  Three-member board. 

  MEMBER ETHERLY:  -- that coordinates the 

activities of the Development Corporation. 

  MR. RUFFIN:  Exactly. 

  MEMBER ETHERLY:  Then beyond that, any 

other management personnel, or is it simply a three-

member board? 

  MR. RUFFIN:  Three-member board. 

  MEMBER ETHERLY:  Okay.  What I’m getting 

at, for the benefit of my colleagues, is I think if I 

understand this part of the Applicant’s argument is 
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notice that should have gone to the church went to 

the Economic Development Corporation, but my question 

is getting at, and we talked a little about it at the 

outset of the party status application, is essentially 

can you view the Economic Development Corporation and 

the church as the same entity, perhaps, for purposes 

of notice, understanding, of course, that they are 

clearly separate entities in terms of their 

operations. 

  I’m taking a little bit of a cue from a 

strain of case law around the issue of piercing 

corporate veil, if you will.  We’re not looking at a 

situation like this explicitly, nor is there 

necessarily anything in our regulations that speak to 

that, but essentially what I’m getting at is, because 

notice was received by the Economic Development 

Corporation, is that notice essentially attributable 

to the church because you have some type of common 

nucleus of personnel.  For me, part of what the party 

status applicant was noting was that there is not, 

from the pastor to the Board of Trustees of the 

church, necessarily the same personnel translating 

over to leadership of the Economic Development 

Corporation. 

  So, I haven’t necessarily resolved that 
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question in my head yet as to whether notice that 

goes to the EDC component of the church is essentially 

attributable to notice that goes to the church, 

itself.  Just for the benefit of my colleagues, that’s 

what I was getting at with my Q & A there. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly. 

  MR. RUFFIN:  May I answer the question?  

Should I answer the question? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. RUFFIN:  Okay.  I think Mr. Etherly 

raises a very good issue about whether there’s some 

practical sharing of the notice that was received by 

the Building and Economic Development Corporation.  

What I want to say is that the management of the 

Building and Economic Development Corporation is 

wholly independent of the church.  The By-Laws and the 

Articles of Incorporation allow for that organization 

to operate wholly outside of supervision from the 

church officials, and they’re not even required to 

account for their financial activities to the church 

corporation.  The reason why that is, is because the 

church corporation, being tax-exempt, did not want to 

risk its tax-exempt status as a religious organization 

by appearing at all to be involved in outside 
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financial activity. 

  CHAIRPERSON GRIFFIS:  We’re getting too 

far into the details *(11:02:37) really irrelevant for 

us.  I think the bottom line – is there a single 

ownership of the structure? 

  MR. RUFFIN:  No, sir.  No, sir. 

  CHAIRPERSON GRIFFIS:  There’s different 

ownership? 

  MR. RUFFIN:  Totally different.  Totally 

different ownership, totally different management, 

totally different operations, and totally different 

abilities of the buildings, exactly.  The church 

building is owned by the church corporation, itself.  

1430 and 1428 are owned by the Building and Economic 

Development Corporation.  The notice received by the 

Building and Economic Development Corporation was to 

proceed by the corporation for what it thought was its 

obligations on that, and also it manages the parking 

lot that will be developed by this project.  That’s 

what I’m saying, they thought they were involved with 

something there, not with the church, itself. 

  CHAIRPERSON GRIFFIS:  Well, it seems that 

the list, and I’m not sure how we get over this, but 

the list of the premises address of 1430 Park Road 

listed the owner’s name address as the Temple Church 
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Building and Economic Development, mailing address 

of 1435 Park Road, Northwest.  That’s where it went 

to.  1437 Park Road is the premises address, and its 

owner’s name and address is the Temple Church of God 

in Christ, 1435 Park Road, Northwest, is the mailing 

address.  That’s where things were sent. 

  MR. RUFFIN:  All I’m saying, sir, is that 

if it went to 1437 Park Road, that is not the address 

of the church.   

  CHAIRPERSON GRIFFIS:  No, it went to 1435. 

  MR. RUFFIN:  If it went to 1435, we didn’t 

receive it.  I can’t explain it, all I can go is on –- 

  CHAIRPERSON GRIFFIS:  All right.  I think 

that’s clear enough.  Sometimes this happens, who 

knows where it is, but the bottom line is, where we 

start of stop is whether our rules of procedure and 

regulations were followed, and it looks like, from 

looking at this again, that they actually were 

followed; although there are some complications or 

discrepancies, perhaps, or what happened to that 

letter and did it fall into the dog’s hands and run 

down the block and not get to where it intended to.  

There were obligations of the Applicant, in all 

seriousness, of course, was to put a stamp on those, 

label them correctly and mail them out.  That being 
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said, -- 

  MEMBER ETHERLY:  Mr. Chair, if I may, just 

to clarify where I’m at.  Of course, I know we still 

have to hear from the Applicant on this particular 

issue.  I don’t think this issue of the EDC component 

versus the church, itself, is problematic for me from 

a party status standpoint.  I, perhaps, was getting 

ahead of my own analysis as we started to, perhaps, 

verge into what may come up in discussion about any 

type of motion for postponement or continuance or what 

have you, so I’m comfortable moving forward.  Once 

again, I know we still have to hear from the Applicant 

in that regard.  Just to clarify where I’m at for the 

benefit of my colleagues, I don’t think this is a 

major issue for party status. 

  CHAIRPERSON GRIFFIS:  Thank you.  Ms. 

Miller has one final question. 

  VICE-CHAIRPERSON MILLER:  Well, I just 

want to follow-up on one point.  If I understand it 

correctly, you’re saying, Mr. Ruffin, the notice did 

come to the church but it was addressed to the 

Economic Development Corporation and that the church 

gave that notice to the Economic Development 

Corporation. 

  MR. RUFFIN:  Gave the unopened letter to 
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the other corporation.  That was one notice problem, 

yes ma’am. 

  VICE-CHAIRPERSON MILLER:  Okay.  Is it 

your position that the church did not have actual 

notice, even though it may not have received the 

mailing? 

  MR. RUFFIN:  It did not receive mailing, 

and it did not receive actual notice as it was 

required by the statute or by the regulation. 

  VICE-CHAIRPERSON MILLER:  I’m not talking 

about receiving actual notice, did it have actual 

notice, did it talk to the Economic Development 

Corporation? 

  MR. RUFFIN:  It realized that this matter 

was taking place when I read it and talked to the 

Trustees Board about it. 

  VICE-CHAIRPERSON MILLER:  When was that? 

  MR. RUFFIN:  I believe, I don’t recall, 

but it was very recently, and we filed the papers 

afterwards. 

  VICE-CHAIRPERSON MILLER:  Okay. 

  MR. RUFFIN:  The second most germane 

argument about our notice complaint is that Title XI 

of the District of Columbia Municipal Regulations at 

Section 3113.15 required that the posted notice be 
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placed on all buildings on the subject premises.  We 

attached a declaration from a member of the church 

indicating, with photographs of the buildings on that 

premises, that there were no notices placed on the 

buildings on the premises, then, moreover, to the 

degree that there were three notices placed that we 

searched for afterwards.  There was one placed on the 

fence on Park Road, and then there two other notices 

placed at remote areas, on Hyatt Place where no one 

lives on a fence, and another fence on Irving Street 

where no one lives, and all three of those notices 

were only in English and not in Spanish. 

  Those are the three points wherein we say 

there was not notice, because it must be in Spanish, 

and most of the people in the community speak Spanish, 

but to the degree that the notice should have been on 

the buildings on 14th Street, at the 3200 block of 14th 

Street, and at 1400 to 1420 Park Road there are none.  

The attached photographs show that.  If you look at 

the declaration, actually from my father who is the 

Chair of the Deacon Board at the church, there are a 

number of photographs taken as of Friday, November 12. 

  CHAIRPERSON GRIFFIS:  Right.  We’ve seen 

those.  Can you tell me what DC code you’re citing in 

terms of the English and Spanish?  You indicated in 
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your written submission DCMR 11, of which there is 

no section that speaks of that.  That’s actually the 

zoning code. 

  MR. RUFFIN:  Right.  The zoning code 

speaks about the requirement that the posted notice be 

on the buildings. 

  CHAIRPERSON GRIFFIS:  That I know.  You’re 

talking about –- 

  MR. RUFFIN:  Now for the Spanish 

requirement, that’s under, if I’m not mistaken - just 

a second I have the statutes right here, that would be 

better, I’ll just look at that.  DC Code Section 2-

2001.04(a) requires that a covered entity, which would 

be the Board of Zoning Adjustments, issue all of its 

vital documents, which would include notices for this 

hearing, in Spanish in a community where three percent 

of the population or 500 people –- 

  CHAIRPERSON GRIFFIS:  I understand, I just 

want to know the codes because I’m not sure you’re 

going to have your demographics exactly correct. 

  MR. RUFFIN:  Yes, sir. 

  MEMBER ETHERLY:  Here’s where I think we 

are, Mr. Chair, on this.  The way I’m viewing this 

inquiry is one, there’s a question of party status, 

and I think, once again, pending comment from the 
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Applicant, I think we have enough to make a 

determination as to where that stands. 

  The notice piece, I think, speaks to the 

second part of the party status applicant’s motion for 

either dismissal or postponement.  I would, perhaps, 

like to suggest that we resolve the party status piece 

first, which I don’t think necessarily requires 

further comment, although once again, we are required 

to hear from the Applicant in that regard.  I think we 

have enough to move forward on that, and then we can 

speak to this notice issue as it relates to the issue 

for postponement or dismissal. 

  CHAIRPERSON GRIFFIS:  Excellent point.  

Any other clarification from the Board in terms of the 

application for party status of the merits of writ.  

Does the Applicant’s representative have any comment, 

either opposed or in support of the party status 

application? 

  MR. GLASGOW:  Well, just briefly for 

consideration by the Board, in reviewing the 

application for party status, they talk about traffic 

generally in the area, which I don’t know has risen to 

the nature of any unique impact with respect to the 

church or the corporation. 

  With respect to the roof structure special 
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exception, I think that mainly shows a 

misunderstanding of what the application is, that the 

roof structures will be far less in size and in 

location than there would be if there were no relief 

granted. 

  The Applicant takes a position that by 

virtue of having a smaller parking garage, and I think 

that’s supported by the Office of Planning, that there 

will be less traffic in the area, less vehicular 

traffic than if the relief were not granted. 

  CHAIRPERSON GRIFFIS:  Mr. Ruffin, 

response? 

  MR. RUFFIN:  With regard to the parking 

variance application, with regard to that, it would 

affect – let’s start with first – even though we’ve 

joined both entities, let me describe.  Start with 

first the Temple Church Building and Economic 

Development Corporation.  It actually manages the 

parking lot where a large part of the construction 

would take place, and so it’s mindful of its patrons, 

its workers and the community that parks on that 

parking lot right now.  To the degree that it provides 

parking and there’s congestion that impacts with 

trespassing on the parking lot that it manages, it is 

well aware of that, and also that they’re trespassers 
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at the Samuel Kelsey Apartments and on the property 

owned by the church. 

  CHAIRPERSON GRIFFIS:  Conceivably, based 

on the fact of its proximity, its representation on 

the block, and also its ownership and management of 

that certain aspect, you’re saying that it is 

potentially significantly, distinctly or uniquely 

impacted if this was granted, is that correct? 

  MR. RUFFIN:  Exactly. 

  CHAIRPERSON GRIFFIS:  Good.  Any other 

questions of the Board? 

  VICE-CHAIRPERSON MILLER:  I just want to 

clarify though, based on what you just said, this 

Board really doesn’t have jurisdiction over the 

construction part, so what you would be addressing 

would be if the variance were granted in the long 

term. 

  MR. RUFFIN:  If the variance was granted 

in the long term, when you talk about –- 

  VICE-CHAIRPERSON MILLER:  We’re not 

talking about construction, how that might interfere 

with the parking lot during that temporary 

*(11:12:44). 

  MR. RUFFIN:  Exactly.  If the variance is 

– clearly, if the construction takes place there’s an 
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impact, but if the variance is granted, such that 

instead of having 1,612 parking spaces, there are then 

1,000 parking spaces, there would be a huge impact, 

and we’re describing it along these lines.  We’re 

having impact as we provide the parking for both 

organizations.  One organization manages the parking 

space and monitors the impact with trespassing on the 

lot and on neighboring properties, including the 

church property.  Similarly, the biggest patron of the 

parking lot right now, particularly on the weekends 

but also oftentimes during the week, is the church, 

its parishioners and the community it serves. 

  CHAIRPERSON GRIFFIS:  Does it have impact 

on the actual functioning of both of the organizations 

that have joined in the single-party application.  Is 

that correct? 

  MR. RUFFIN:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  Any 

other questions or follow-up?  Mr. Etherly?  Nothing?  

Ms. Mitten?  Mr. Mann? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Any 

follow-up, Mr. Glasgow? 

  MR. GLASGOW:  Just to clarify, RLARC has 

advised that they own the parking lot, the church does 
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not own that parking lot that they’re talking about 

the management of. 

  MR. RUFFIN:  I didn’t say we own it, 

manage it, use it.  I didn’t claim we own the parking 

lot. 

  CHAIRPERSON GRIFFIS:  Do they have a 

position on the application for party status? 

  MR. GLASGOW:  I’m not going to drag them 

into this. 

  CHAIRPERSON GRIFFIS:  I wouldn’t mind.  Do 

they want to talk about the position of party status? 

  MR. GLASGOW:  They don’t have counsel 

here. 

  CHAIRPERSON GRIFFIS:  Indeed.  Let’s move 

on then.  Anything else? 

  (No response.)   

  CHAIRPERSON GRIFFIS:  Very well.  I would 

move approval of party status application and grant 

party status to the combined group joined with the 

Temple Church Building and Economic Development 

Corporation and the Kelsey Temple Church.  I think 

that although, quite frankly, the issues of concern in 

opposition, I would anticipate being fully flushed out 

in the case presentation.  I believe, just based on 

the proximity, also the history and use, management 
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has come up, and also the representation of property 

ownership, but also in terms of the people that are 

impacted in their facilities, that they rise to the 

level of being granted party status at this time.  I’d 

ask for a second. 

  MEMBER ETHERLY:  Seconded, Mr. Chairman.  

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  Any further discussion from the Board? 

  COMMISSIONER MITTEN:  I would just like to 

say that I think that the issue turns on the 

discussion that you engaged in with Mr. Ruffin, and 

that the application, itself, probably doesn’t flush 

this out that the operation of the church is 

distinctly different than, perhaps, some of the 

property owners that are in equally close proximity.  

For that reason, I support the motion. 

  CHAIRPERSON GRIFFIS:  Well-stated.  

Others? 

  MEMBER ETHERLY:  I would agree, Mr. Chair.  

Further, I think the comments of my colleague, Ms. 

Miller, are probably very instructive in terms of how 

the Board should approach the conduct of the party’s 

case should the application be approved for party 

status, in that the construction component this Board 

would have very little oversight or purview with 
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respect to what clearly, as we look at the variance 

test and the special acceptance test, we’re probably 

talking about detriment to the public good or 

impairing the intent or integrity of the zone plan.  I 

think the Board should be very clear with regard to 

how it focuses the party status applicant’s discussion 

in its case presentation as we get into the case. 

  CHAIRPERSON GRIFFIS:  Excellent direction.  

Therefore, if there’s nothing further, we have a 

motion, of course.   

  (Voting.) 

  MS. BAILEY:  The Board has voted five, 

zero, zero, to grant party status to the Kelsey Temple 

Church of God in Christ and the Economic Development 

component. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Mr. Ruffin, are you prepared to go 

forward today? 

  MR. RUFFIN:  I’m only prepared to go 

forward on what we talked about, sir, and that is our 

complaints about the failure to provide notice, such 

that we think that the appropriate way for all the 

parties to be prepared for this, particularly since 

the full application, the full package presentation, 

was filed, if I’m not mistaken, 16 days ago, that the 
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opponents be given a chance to examine that in 

further detail because of the failure to provide 

notice; and also that notice be reissued because of 

the failure to post on the buildings, as we said, and 

also the failure to post in Spanish for a Spanish-

speaking community. 

  The church is now notified, so we don’t 

need further notice, but to the degree that there was 

failure to post notice on the buildings on the subject 

premises on Park Road and on 14th Street, and since 

there was failure to post with the three notices that 

are inadequate in Spanish, in the Spanish-speaking 

community –- 

  CHAIRPERSON GRIFFIS:  Right.  Okay, you 

said all that.  Mr. Glasgow, was this property posted? 

  MR. GLASGOW:  The property was posted on 

all the street frontages, and we have an affidavit of 

maintenance as to that.  With respect to the posting 

on the buildings, the property was not posted on the 

buildings on Park Road. 

  CHAIRPERSON GRIFFIS:  Where was it posted 

on Park Road? 

  MR. GLASGOW:  It was posted on a – let’s 

see.  We have photographs of that that have been 

submitted for the record.  It was posted on a fence on 
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Park Road, the side of the property, and that’s in 

the record.  This is the affidavit of maintenance. 

  CHAIRPERSON GRIFFIS:  That’s already in 

the record, isn’t it?  Yes, we have that in our file.  

Oh, we don’t have that one, okay.  Excellent point. 

  MR. RUFFIN:  The regulations technically 

require that the street frontages be posted and the 

buildings be posted.  The buildings were not posted, 

as I checked with the staff this morning after I 

received the petition to dismiss.  However, as been 

stated by Mr. Ruffin, there was actual notice.  There 

was the filing of their documents for party status, 

which are dated November 5, and he said that he 

discussed with his clients that potential filing prior 

to the actual filing on November 5, so there was 

actual notice.  There was notice that was sent via the 

mail, and the mailing is not done by the Applicant, 

the mailing is done by the staff of the Board of 

Zoning Adjustment.  I think the Board’s staff would 

have records that the mailed notice would have gone to 

both the entities that were being discussed today. 

  CHAIRPERSON GRIFFIS:  Was your filing 

properly timed?  Was it on time? 

  MR. GLASGOW:  Yes, our filings were all on 

time. 
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  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GLASGOW:  But we do have a technical 

issue with respect that the buildings, themselves, did 

not have a notice posted on them.  I think part of the 

confusion on that was that there was no notice posted 

on the building on Irving Street, which is really just 

a façade, and that the person that was posting the 

notice, we said we don’t want anybody going near that, 

there’s a façade that is being braced up, and we 

didn’t want anybody going near that.  I think that 

instruction was misinterpreted to apply to the site.  

They just didn’t understand. 

  CHAIRPERSON GRIFFIS:  So the total number 

of signs were how many on the property? 

  MR. GLASGOW:  We had –- 

  CHAIRPERSON GRIFFIS:  Three or four? 

  MR. GLASGOW:  We had the signage posted, 

it shows on – 

  CHAIRPERSON GRIFFIS:  Park, Irving and 

14th. 

  MR. GLASGOW:  Park, Irving and 14th. 

  CHAIRPERSON GRIFFIS:  Three signs? 

  MR. GLASGOW:  Yes, the three signs posted. 

  CHAIRPERSON GRIFFIS:  Okay.  Go ahead, Ms. 

Miller. 
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  VICE-CHAIRPERSON MILLER:  How many 

buildings were there that should have had notices 

posted on them? 

  MR. GLASGOW:  I think there were three. 

  VICE-CHAIRPERSON MILLER:  Three? 

  MR. GLASGOW:  There were three.  They’re 

small buildings right next to each other. 

  VICE-CHAIRPERSON MILLER:  You said the 

Irving Street was just a façade, so that created a 

problem? 

  MR. GLASGOW:  Well, we didn’t want anybody 

going up trying to post a braced façade. 

  VICE-CHAIRPERSON MILLER:  What about the 

other buildings. 

  MR. GLASGOW:  They misunderstood. 

  CHAIRPERSON GRIFFIS:  Okay.  I think this 

is a very thin technicality in terms of, of course, 

our zoning regulations allow one principal building on 

a lot, so conceivably, writing the regulations of 

posting, you would post it on the building.  We have a 

very different circumstance here with such a large 

site, upwards of 280,000 square feet with differing 

buildings on it.  I think the intent of the direct 

purpose and – at the end of the day, the common sense 

purpose of notification and placarding, I don’t see 
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any deficiency in it, and I think we ought to move 

ahead with other issues.  Mr. Etherly? 

  MEMBER ETHERLY:  I understand your 

comment, Mr. Chair, and perhaps in other circumstances 

I might tend to agree with you, because I think it is 

a technical point.  I think it’s given, perhaps, added 

significance based on the testimony and submitted 

affidavits from the - we haven’t come up with a 

designated term yet based on the submissions from the 

church party and the party in opposition. 

  Rather than get caught up there, there’s a 

very practical issue here, which is simply how much 

are we going to get done on this case today, and is 

there any reasonable prejudice that is placed upon the 

party in opposition by moving forward today, because 

quite honestly, I don’t suspect we’re going to get 

through the bulk of this case today.  Perhaps the 

question is, for me, is there prejudice on the party 

in opposition if we move forward today with the 

presentation of the cases.  I doubt we’re going to get 

to the point where there’s going to be a presentation 

of the party in opposition’s case today.  If there 

were, then I might want to, shall we say, probe the 

answer to that question.  So basically, it’s coming 

down to do you feel that you’re going to be prejudiced 
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if we proceed today in some small part, but chances 

are we’re going to have to reschedule this for further 

proceedings at a later date. 

  MR. RUFFIN:  Mr. Etherly, to be honest, 

truly honest, we make this presentation because we 

believe we would be prejudiced if the Board goes 

forward.  There were six buildings covering a large 

substantial area on 14th Street and Park Road, and the 

community has been, I would imagine, concerned.  I 

know when I investigated this over the period once I 

became informed, I learned that a number of the 

English-speaking members of the community were 

concerned and had no idea that this was taking place, 

didn’t understand what was taking place. 

  CHAIRPERSON GRIFFIS:  How long has this 

been in the works, this project? 

  MR. RUFFIN:  Like I’m saying, I’m just the 

lawyer, I don’t know, so I didn’t investigate it. 

  CHAIRPERSON GRIFFIS:  Mr. Glasgow, how 

long has this been a community issue? 

  MR. GLASGOW:  This project has been before 

the community for about five years. 

  CHAIRPERSON GRIFFIS:  Five? 

  MR. GLASGOW:  Yes, from the time when the 

community *(11:23:59) and the first community meetings 
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before the ANCs were going forward.  From one 

standpoint, I would suggest to the Board it’s almost 

incomprehensible that an abutting property owner would 

not know about the target project in the Columbia 

Heights community in the papers. 

  MR. RUFFIN:  I thought we’re talking about 

the variance, right? 

  CHAIRPERSON GRIFFIS:  Right, we are 

talking about the variance, but the awareness of the 

overall project, and then – this is what I want to do, 

in running along the lines that Mr. Etherly was trying 

to direct this.  We need to get ahead with something 

today, and I think it would be expeditious to utilize 

the time that we have.  There’s two things that I’m 

going to do.  First, I’m going to have the Applicant 

post the property again as we continue this case, and 

we’ll set the next date for that, depending on where 

we finish.  We would then give you an opportunity, 

we’ll redo our order of proceedings for this so that 

you would have ample time to present a case.  But I 

think it would be valuable, actually, and not 

prejudicial to you to hear the case presentation by 

the Applicant, and that will, essentially, assist you 

in putting together your case.  Do you agree? 

  MR. RUFFIN:  For the record, I disagree, 
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but you’re the Board. 

  CHAIRPERSON GRIFFIS:  How much time do you 

need to get your case together? 

  MR. RUFFIN:  In light of the expert 

witnesses that the Applicant has provided, and also 

the questions that we have about the traffic flow, 

which we substantially disagree with, I would imagine 

it would take a substantial period of time. 

  CHAIRPERSON GRIFFIS:  How do you know what 

their expert witnesses are going to say if you don’t 

hear it? 

  MR. RUFFIN:  No, I’m going on the package 

presented to the Board that I –- 

  CHAIRPERSON GRIFFIS:  So you’re saying you 

need additional time to prepare because they have 

expert witnesses, is that correct? 

  MR. RUFFIN:  Also for the nature of the 

testimony that they’ve indicated they would provide 

for this application. 

  CHAIRPERSON GRIFFIS:  If we continue this 

today, how much more information do you actually have 

to get prepared for except the name of the expert 

witnesses that they’re proposing.  Why does it not 

assist you to hear the testimony and then prepare your 

case? 
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  MR. GLASGOW:  Mr. Chairman, if I may 

interrupt, we’re not particularly interested in just 

laying our case out and having them then come back a 

month later on that.  If we want to postpone the 

hearing, we’re prepared to postpone the hearing, and 

we’ll come back at the same time and try the case. 

  MR. RUFFIN:  That would be fair to the 

opponents. 

  CHAIRPERSON GRIFFIS:  And I was so excited 

to get into this today. 

  MEMBER ETHERLY:  My only concern with that 

direction is, I think the Chair summed up where I was 

heading with regard to resolution of the motion to 

dismiss or postpone.  I was inclined, and would still 

be, to deny that motion because I think there is some 

valuable, there is some utility in proceeding forward 

in part today, clearly, with the understanding that 

there would be some measure of leeway, of course, 

afforded to the party in opposition as we proceed 

forward.  I know, not speaking for the Board or the 

Chair of course, that we have a very aggressive 

schedule as we continue to move towards the remainder 

of the year and even into early next year, so I’m 

hesitant to lose the benefit of the timing that we 

have today, Mr. Chair.  For what that is worth, my 
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inclination would be to move forward in some part so 

we could get some measure of what, I am certain, is 

going to be a complicated case out of the way today.  

That would be my position, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  

Ms. Mitten? 

  COMMISSIONER MITTEN:  Well, Mr. Chairman, 

I think there’s something to be gained from postponing 

this wholesale, especially if you have the two parties 

involved encouraging that, and that is that it will 

give them a chance to talk.  So, when we come back 

together there may have been substantial progress made 

to resolving whatever issues have arisen, and that 

could actually streamline our proceedings when we come 

back together. 

  CHAIRPERSON GRIFFIS:  Indeed.  Well said.  

Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  Before we decide 

that I just have a question with respect to the notice 

because further notice is going to be provided, and 

that is, and maybe, Mr. Glasgow, you can address this, 

DC Code 2-2001.04(a), which we’ve been informed 

requires notice in Spanish in this neighborhood. 

  MR. GLASGOW:  Yes.  We have taken a look 

at that, and in any event, the provisions, since the 
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Board of Zoning Adjustment or the Zoning Commission 

are not covered entities pursuant to section 2-

2001.07, it’s not applicable in any event until 

October 1, 2006.  You can have a copy of that 

legislation.  Mr. Freeman, if you could just put that 

into the record. 

  So it just does not apply.  I’m not sure 

that it would apply to an independent agency, such as 

the Zoning Commission or BZA in any event. 

  CHAIRPERSON GRIFFIS:  Well, I think we’re 

going to look into that for sure. 

  VICE-CHAIRPERSON MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  You learn something 

new everyday.  Others? 

  MEMBER ETHERLY:  All right, Mr. Chair.  

With the discussion that we’ve had in mind, I’m 

comfortable, if we do indeed have the agreement of 

both parties, that perhaps a postponement is 

appropriate.  I’m comfortable with that should my 

colleagues be desirous of moving forward in that 

direction. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. GLASGOW:  We certainly do want the 

hearing at the earliest practical time, just because 

of the legislation that council passed in the summer, 
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the emergency legislation for the TIF and all of 

that type of thing that we’re working on. 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  

Others? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Okay.  I’m going to 

add to that in going through and jumping ahead.  First 

of all, I’m assuming that everyone that is 

participating in this has a copy of the Office of 

Planning’s report.  They had brought up some 

recommendations, and it seems like it was going to 

additional information and addressing certain issues. 

  We’ve also been handed a DDOT report today 

on the DIAS, which, obviously, will give time for the 

Applicant – pardon me? 

  MR. GLASGOW:  We would like a copy of 

that. 

  CHAIRPERSON GRIFFIS:  No, that is not 

allowed. 

  (Laughter.) 

  CHAIRPERSON GRIFFIS:  So, obviously, that 

will give us some time, and the Applicant time, to 

address anything of pertinence and substantial nature 

in this report.  I think it would behoove both the 

Applicant and the party in opposition and, frankly, 
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the Board, to postpone this, or to continue this, as 

we have this called, and have additional notice 

provided.  We have established our parties, so 

anything that would be pertinent to the record, of 

course, will be served to you; anything you put in the 

record will also be served to the ANC and the 

Applicant.  We don’t want to come back and have this 

as a continuing difficult situation where someone 

didn’t get documents or not, so before everyone leaves 

today, you’re going to let each other know how and 

where you want to be served so that there’s no delay 

or unclarity of the situation with that. 

  Mr. Glasgow, the past order that was 

processed as a special exception for a 25 percent 

reduction of parking has expired, is that correct? 

  MR. GLASGOW:  That is correct.  Or it’s 

about to. 

  CHAIRPERSON GRIFFIS:  Are your witnesses, 

you have witnesses that are listed.  I imagine that 

they won’t change.  Obviously, you can change as your 

case develops.  Is there going to be a witness called 

from the RLA? 

  MR. GLASGOW:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GLASGOW:  And there’s a witness from 
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the Deputy Mayor for Economic Development also. 

  CHAIRPERSON GRIFFIS:  Okay.  Go ahead, do 

you have a question? 

  COMMISSIONER MITTEN:  Well, I guess 

there’s some additional information that I know I was 

going to ask for, and you had sort of alluded to some 

of it, which is what the Office of Planning had asked 

for, but if we ask for it now, then we won’t be –- 

  CHAIRPERSON GRIFFIS:  Excellent. 

  COMMISSIONER MITTEN:  Okay.  So can I just 

do that? 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER MITTEN:  The Office of 

Planning, as they pointed out on page six of their 

report, where they were asking for additional 

information about the cost premiums for construction, 

I think it’s very important to, in addressing the 

notion of practical difficulties, we need to know what 

the differential is for going the third level of the 

garage that’s specifically related to the high water 

table and that’s specifically related to the metro, 

not just the aggregate number of what that 

construction would be.  Then there’s some documents 

there –- 

  MR. GLASGOW:  Oh, Ms. Mitten? 
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  COMMISSIONER MITTEN:  Yes. 

  MR. GLASGOW:  Can I add to that?  We want 

to make sure that it’s the third and partial fourth 

level, because we can only fit 500 parking spaces on a 

level. 

  COMMISSIONER MITTEN:  Right, okay. 

  MR. GLASGOW:  Okay.  So when you have 

1,600 and some spaces required, you’re third and a 

partial fourth. 

  COMMISSIONER MITTEN:  Okay.  And then 

there’s some document –- 

  CHAIRPERSON GRIFFIS:  But if you didn’t 

put the partial fourth, you’d be under a 25 percent 

reduction and would be a special exception again, is 

that correct? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  If you could provide 

1,500 in three levels, then you’d provide 112, if 

that’s a correct number, for the fourth level.  

Doesn’t that fall under a special exception if you 

were trying to reduce the *(11:33:09)? 

  MR. GLASGOW:  That would if we provided 

three, but if you provide all the parking, it’s a 

third and a partial fourth level.  Also, part of our 

practical difficulty case is that I think everyone 
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studies DDOT studies, our studies have shown that 

we don’t need 1,600 spaces, in fact, the building has 

been resized to 1,000 spades. 

  MR. COCHRAN:  Mr. Chairman, OP would like 

to see both the fourth level and a separate tabulation 

with just the third level.  Just as you suggested, 

we’d like to see what it would be as a special 

exception as opposed to as a variance. 

  CHAIRPERSON GRIFFIS:  Right, and I think 

that’s where I was going with Ms. Mitten.  As she’s 

breaking it out, she’s wanting to find all these 

different elements on how we dissect this thing, so as 

clear and direct as we can be, that would be 

important, the differentiation between third and 

fourth, either in spaces and also in cost and 

implications.  Anything else, Ms. Mitten? 

  COMMISSIONER MITTEN:  Yes.  There are a 

couple of documents that are referenced in the traffic 

study, I don’t know how voluminous they are, but it 

would be nice to know what the totality of the 

document says instead of just excerpted parts.  Those 

would be in the Revised Traffic Impact Analysis on 

page 10, there’s reference made to a WMATA Transit 

Ridership Study, on the Revised D.C. USA Parking 

Reduction Analysis, there’s reference to a ULI 
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document called Parking Requirements for Shopping 

Centers, Second Edition. 

  CHAIRPERSON GRIFFIS:  Good.  And the 

Cambridge Systematics of Columbia Heights *(11:34:34) 

Transportation Study, is that included in your list? 

  COMMISSIONER MITTEN:  No, but it should 

be. 

  CHAIRPERSON GRIFFIS:  Okay.  And what 

about, also as been discussed, the Public Realm Study?  

Is that any different than all of these studies?  Mr. 

Glasgow, do you know? 

  MR. GLASGOW:  Yes, it’s a draft study 

within the Office of Planning at this point. 

  CHAIRPERSON GRIFFIS:  Draft study, but 

it’s still mentioned in this application – not 

application but the other filings.  Someone ought to 

be responsible at least showing us what it is.  Maybe 

we’ll put that on Office of Planning saying it’s their 

draft report? 

  MR. COCHRAN:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  We’re 

going to add a copy of that into the record then.  

Anything else, Ms. Mitten? 

  COMMISSIONER MITTEN:  No. 

  CHAIRPERSON GRIFFIS:  Mr. Glasgow, you 
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said that this has changed in size, and of course, 

we’re looking at that from 2002 to 2004.  What was the 

original size of this? 

  MR. GLASGOW:  The original size of the 

project was about 550,000 square feet. 

  CHAIRPERSON GRIFFIS:  And that was when it 

was awarded by the RLA? 

  MR. GLASGOW:  Yes.  That project had 364 

parking spaces, now the project has - it’s just shy of 

500,000 square feet, about 486 that are accountable 

toward generating parking.  It has 1,000 spaces. 

  CHAIRPERSON GRIFFIS:  Okay.  As you’ve 

indicated, this seems to change every time we see it, 

and that’s the nature of the beast with development 

projects, for sure.  Is this anticipating any 

additional changes? 

  MR. GLASGOW:  We will check with the 

architects and the Office of Planning, because we’ve 

had further discussions today about –- 

  CHAIRPERSON GRIFFIS:  Is there anything 

that would impact this, or as it goes to actual 

development?  Is the architect here today? 

  MR. GLASGOW:  Yes, he is. 

  CHAIRPERSON GRIFFIS:  Let me ask you very 

directly then.  I’m looking at the sheet Z102A, and 
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it’s showing a lobby off of Hyatt and Irving, and 

it’s listed apartment lobby.  Are there residential 

units being planned for this development? 

  CHAIRPERSON GRIFFIS:  You’ll need to come 

up and introduce yourself. 

  MR. PRIFTI:  Good morning. 

  CHAIRPERSON GRIFFIS:  Your name and 

address, please. 

  MR. PRIFTI:  I’m sorry.  Michael Prifti, 

*(11:37:04) Architects, 1216 Arch Street, 

Philadelphia, Pennsylvania. 

  CHAIRPERSON GRIFFIS:  That’s a nice 

street, have you ever been on North Street? 

  MR. PRIFTI:  Yes, I have. 

  CHAIRPERSON GRIFFIS:  Okay, good.  There 

it is.  I’m asking about, is this the final massing 

and use and all that, or are we looking at other 

things that would compound, in fact, what we ought to 

be factoring into the parking requirements.  I bring 

that up only because you label an apartment lobby on 

Hyatt and Irving Street on this drawing. 

  MR. PRIFTI:  Massing of the building 

should be about, what we’re showing now, should not 

grow above 500,000 square feet.  There are certain 

nuances we changed based on tenant occupancy with 
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retail.  The balance of the changes are all going 

to be worked out with the Office of Planning based on 

streetscape and things. 

  CHAIRPERSON GRIFFIS:  Why do you have an 

apartment lobby listed on the drawing? 

  MR. PRIFTI:  There was some consideration 

of housing, as there was in the past, retail for 

grocery store there in that location. 

  CHAIRPERSON GRIFFIS:  So is that still 

possible? 

  MR. GLASGOW:  Mr. Chairman, if that were 

to occur, that would be a whole different process. 

  CHAIRPERSON GRIFFIS:  I know.  I’m sure it 

would be.  We’ve been through the process a couple of 

times, I’m just trying to figure out –- 

  MR. PRIFTI:  We’re not engaged to do any 

housing work on the project.  We were reducing the 

project by removing the third floor on the Irving 

Street tail.  There’s a small outdoor space there that 

is appropriate for the health club, and that is a 

substantive to the project, along with the removal of 

the third lowest, the lowest level of parking. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

questions? 

  VICE-CHAIRPERSON MILLER:  I have a 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

106

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

question for Mr. Glasgow.  Just as far as 

preparation for the next hearing, I noticed in OP’s 

report that they seemed to indicate that there’s an 

inadequacy with respect to making the case for 

uniqueness and practical difficulty, and so I would 

hope that you might be buttressing that a little bit 

more, and also, if there is any precedent for granting 

a variance with respect to this kind of a case, I’d be 

interested in seeing that. 

  MR. GLASGOW:  Sure. 

  VICE-CHAIRPERSON MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else? 

  MR. GLASGOW:  The only thing I would state 

in that vein, Ms. Miller, is that the Applicant was 

requested by the District of Columbia to remove the 

third level of the parking garage, and then the 

project was resized in order to meet that request. 

  CHAIRPERSON GRIFFIS:  What do you mean?  

Who’s the District of Columbia requesting a removal of 

a whole parking deck? 

  MR. GLASGOW:  It was determined as the 

financing, which the District was involved with the 

three-level parking garage.  *(11:40:07). 

  CHAIRPERSON GRIFFIS:  What you’re saying 
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is the District of Columbia government would only 

pay for two levels? 

  MR. GLASGOW:  Essentially that is what the 

Applicant was advised this spring. 

  CHAIRPERSON GRIFFIS:  Okay.  But that 

doesn’t preclude or prohibit them from adding two more 

levels, or six more levels, does it? 

  MR. GLASGOW:  I think it has a significant 

impact with respect to how you proceed. 

  CHAIRPERSON GRIFFIS:  They would have to 

pay for a parking deck. 

  MR. GLASGOW:  Yes.  It was clear, if you 

go back to the RFP  years ago, it was always part of 

the project that there was going to be needed to be 

financial assistance provided by the District with 

respect to the construction of the parking garage.  

That was from day one.  The District came back and 

said the three-level parking garage is not feasible 

for the District to finance.  The parking garage needs 

to be two levels.  You need to address that.  So the 

Applicant then went and addressed the issue raised by 

the District. 

  CHAIRPERSON GRIFFIS:  Okay.  So the 

District didn’t preclude it.  I understand your point.  

The District is saying that there’s enough money in 40 
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million dollars to build two decks, no more.  Okay. 

  MR. GLASGOW:  Yes.  So the project was 

adjusted. 

  VICE-CHAIRPERSON MILLER:  Is it in our 

record where it has always been part of the project 

that this financial assistance was going to the 

parking? 

  MR. GLASGOW:  We can make sure that it is. 

  VICE-CHAIRPERSON MILLER:  Okay, thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Anything 

else?  Let’s get our calendars.  I think noting some 

of the concerns and also the additional requirements 

that are coming in on this, we need to take a large 

portion of the afternoon, if not the entire afternoon, 

looking at the schedule before coming out, and also 

looking at it currently, the earliest time we have 

will be the 15th of February in the afternoon.  Is 

there any difficulty in making that date? 

  MR. GLASGOW:  I want to make sure that 

that does not run past the legislation.  It’s too late 

because of legislation that we have on other issues, I 

was just advised by Deputy Mayor for Economic 

Development’s Office. 

  CHAIRPERSON GRIFFIS:  The financing 

legislation? 
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  MR. GLASGOW:  Yes.  The TIF financing 

legislation was enacted by emergency this past summer. 

  CHAIRPERSON GRIFFIS:  So give us some 

dates.  What’s the time, when does it lapse, why would 

it expire, when would it expire? 

  MR. GLASGOW:  We would like to conclude 

this before the end of the year. 

  CHAIRPERSON GRIFFIS:  Well, so would we, 

but you’re saying, is that when the legislation 

expires? 

  MR. GLASGOW:  I can’t recall the precise 

date, Mr. Chairman.  It was –- 

  CHAIRPERSON GRIFFIS:  I’m not trying to be 

difficult, but you just made a very bold statement 

that the legislation would expire if we were in 

February, but now we don’t know when it expires? 

  MR. JASSO:  Good afternoon, Chairman.  For 

the record, Michael Jasso, Special Assistant in the 

Office of the Deputy Mayor of Planning and Economic 

Development.  I’m also Director of the Tax Increment 

Finance program for the District. 

  CHAIRPERSON GRIFFIS:  Then you’re the man. 

  MR. JASSO:  I can address a couple of 

things.  First of all, the legislation actually 

expires at the end of March, but the authorization to 
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basically consummate the bonds, the financing on 

it, ends at the end of the year, December 31, so it is 

critical for us to be moving on the process of the 

financing.  That financing is directly tied to all the 

provisions of the development, conclusion of the LDA, 

amendments to the LDA with the NCRC, RLARC, of which I 

also sit on the Board representing the Deputy Mayor.  

It is critical that those pieces be put in place.  

Very quickly, addressing the earlier concern that was 

raised about -– 

  CHAIRPERSON GRIFFIS:  So you’re saying if 

we set this for the 15th of February, you can’t vote 

the bonds, the LDA can’t be signed, the whole deal 

falls apart? 

  MR. JASSO:  That’s correct. 

  CHAIRPERSON GRIFFIS:  That’s an 

interesting perspective to have.  Other questions?  

What sets the timing in December to start issuing the 

bonds? 

  MR. JASSO:  There’s a number of 

complications here.  One is that this TIF resolution, 

Tax Increment Finance resolution, was authorized under 

the District’s Tax Increment Finance Act.  The 

District actually has two Tax Increment Finance Acts, 

but this was authorized under that specific Act.  The 
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Act actually technically expires the end of March, 

but there’s a provision of it that basically says that 

you can’t do new bond issuances beyond December 31.  

We are authorized now, which would give us to the end 

of March to close on the financing under the statute, 

but if not, we would have to revisit the project with 

a new resolution under the alternative TIF financing.  

So it would require a new process for us to engage in. 

  Secondly, I think just a little bit of 

clarification with respect to what the District 

required.  Early on, and I was prepared to say this in 

my testimony and I can submit copies of that, but I’ll 

also adjust it per the following. The District was 

approached by the Applicant to provide tax increment 

financing as a subsidy on the project.  Analysis that 

was undertaken by the CFO’s office, the Chief 

Financial Officer, as well as the Office of the Deputy 

Mayor, all indicate –- 

  CHAIRPERSON GRIFFIS:  That’s going to the 

paths of what didn’t happen, is that correct? 

  MR. JASSO:  That is going to where we are 

today, which was just basically our commitment was 

based on the fact that the project was not 

economically viable without the parking.  The parking 

canal was not self-sustaining from a capital cost 
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expenditure, and thus, the need for the gap 

financing.  We provided then the resolution, that 

resolution will expire in March. 

  CHAIRPERSON GRIFFIS:  Right.  That’s what 

I’m trying to get to.  We have the resolution, you’re 

going to go out and get the financing, and somehow you 

have put these, whatever you do with these bonds, 

before the end of the year, before December.  How is 

that tied to this approval?  You still have a project, 

right?  You’re still going to put up the financing for 

it, correct? 

  MR. JASSO:  No, but basically, the closing 

of the financing, none of it, the bonds will not take 

place without their conventional financing being in 

place.  Their conventional financing won’t be in place 

in the absence of this approval. 

  CHAIRPERSON GRIFFIS:  Right.  Why is this 

proceeding precluding you from finalizing what you 

need to in December, or by December. 

  MR. JASSO:  Because without this 

proceeding, they will not close on their conventional 

financing, and we will not close on the TIF financing 

without their conventional financing being in place. 

  CHAIRPERSON GRIFFIS:  When are they 

closing on their financing?  By the end of the year? 
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  MR. JASSO:  It is not by the end of the 

year.  March is the date that we have for closing on 

all these elements in here. 

  CHAIRPERSON GRIFFIS:  Really, this 

application and our process go to the March date more 

than the December date, is that correct? 

  MR. JASSO:  It goes to the March date, but 

nonetheless, in order to proceed on this, there are a 

number of pieces in place.  For instance, the LDA, 

which exists with the National Capital Revitalization 

Corporation.  In order for that to be complete, this 

element needs to be complete. 

  CHAIRPERSON GRIFFIS:  By March. 

  MEMBER ETHERLY:  By December 31? 

  MR. JASSO:  The NCRC actually does have a 

December 31 anticipated LDA closing deadline. 

  CHAIRPERSON GRIFFIS:  What was their past 

anticipated LDA closing deadline? 

  MR. JASSO:  It’s moved.  It’s moved.  They 

have the ability to move it.  I’m just simply saying 

that this action that is being taken by the Board and 

is being requested by the Board is not, by any means, 

an insignificant piece in allowing these other pieces 

to move forward. 

  CHAIRPERSON GRIFFIS:  No, I don’t disagree 
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with you there.  I’m just trying to pinpoint what 

the dates are. 

  MEMBER ETHERLY:  But if I understood 

correctly, under the TIF legislation for which this 

will receive financing should it go forward, that 

legislation has a December 31 marker attached to it? 

  MR. JASSO:  It has a December 31 and a 

March 31.  There are two separate markers on it. 

  MEMBER ETHERLY:  The December 31 marker is 

no bond issuances under that legislation beyond 

December 31. 

  MR. JASSO:  No new bond issuances that 

haven’t already been authorized, then you have until 

March 31 to close on it.  As you know, the challenge 

that the developer will have, and the Applicant, is 

that they need to secure their financing, their 

financing is directly affected by the sizing of the 

project, which is directly affected by this proceeding 

here.  

  MEMBER ETHERLY:  So it’s your strong 

testimony that bonds cannot be issued without action 

or approval by this Board? 

  MR. JASSO:  That is correct.  There will 

be no financing without the approval of this Board.  

  CHAIRPERSON GRIFFIS:  You may be in a 
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tough situation then.  This is a contested case.  

It could, conceivably, take six or eight months for 

the official order to come out.  You’re saying that 

the final action by this Board is what you’re waiting 

for to issue your bond by December 31? 

  MR. JASSO:  It’s one of the actions.  

There’s a –- 

  CHAIRPERSON GRIFFIS:  Can you stop the 

issuance by the end of the year? 

  MR. JASSO:  Without this action, there 

will be no issuance. 

  CHAIRPERSON GRIFFIS:  Mr. Glasgow, I don’t 

know why we’re spending so much time on this.  Do you 

think that the final decision, even if we did it 

today, would be done by the end of the year? 

  MR. GLASGOW:  The decision of the Board? 

  CHAIRPERSON GRIFFIS:  The final order, the 

issuance of the final order. 

  MR. GLASGOW:  I don’t know precisely what 

would happen with respect to the final order.  I’ve 

dealt with a lot of final orders and their issuance, 

vis a vis closings, PUDs and otherwise, but with 

respect to the decision of the Board prior to the end 

of the year, that’s certainly something that we would 

anticipate dealing with.  In fact, Mr. Chairman, until 
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last night when I received the filing from the 

opposition, our view was that so long as we worked out 

things with the Office of Planning and DDOT, which I 

understand we’re very, very close on at this point in 

time, that we were hoping that we would be able to get 

a bench decision like we did the last case that we 

had. 

  CHAIRPERSON GRIFFIS:  Which was a special 

exception. 

  MR. GLASGOW:  Which was a special 

exception, granted, but this whole issue with respect 

to party and opposition and all that, that’s come up 

within the last 24 hours.  There’s no reason not to 

expect this case couldn’t have been at least decided 

before the end of the year.  We still believe that 

that is possible because we think the traffic issues 

and the other are pretty straight forward. 

  CHAIRPERSON GRIFFIS:  Right.  I don’t want 

to get into the merits of it.  I’m getting into – 

we’ve had so much – what we’re being told is that 

there is so much weight on the decision of this Board 

it actually stops the issuance of the bond.  What I’m 

saying is can you take it from the oral deliberation 

decision? 

  MR. GLASGOW:  Yes, that’s what I’m 
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discussing.  If we have a verbal decision of the 

Board, I have worked with the decisions made by 

administrative bodies in the –- 

  CHAIRPERSON GRIFFIS:  In issuing bonds? 

  MR. GLASGOW:  I’m not a bond counsel, so 

I’m not going to say what all it is, but I have worked 

with closings before where PUD has been approved and 

there has been no order issued. 

  CHAIRPERSON GRIFFIS:  We’re not going to 

make it.  We’ve got December 14, possibly, and 

December 21 if the Board is amenable to utilize it, 

and then it’ll be set for decision, which would be 

January. 

  MR. GLASGOW:  Well, that would depend upon 

how the hearings go. 

  CHAIRPERSON GRIFFIS:  Somewhat. 

  MR. JASSO:  If I could just further 

clarify.  I want to make sure that there’s not undue 

pressure on the Board with respect to this.   

  CHAIRPERSON GRIFFIS:  Thank goodness.  A 

rational mind.  Go ahead. 

  MR. JASSO:  There are a couple of dates.  

March 31 is the day under which, under the existing 

resolution, we have to close on the financing with the 

developer.  Now because right now the structure is 
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such that it would be a TIF note basically allows 

us a little bit of freedom in the sense that we don’t 

have the same constraints as if we were going to the 

municipal markets as we did on Gallery Place.  But we 

do have a March 31.  Nonetheless, this is one step in 

part of the completion of many steps that we’re 

undertaking with the developer, with NCRC and RLARC, 

to close on this financing.  So, the earlier that 

happens –- 

  CHAIRPERSON GRIFFIS:  I know, you want to 

get this done with and move on. 

  MR. JASSO:  Right.  The earlier that this 

happens, the more expeditiously we can move on those 

other steps. 

  CHAIRPERSON GRIFFIS:  It sounds like 

you’re saying something different than you said when 

you started that.  If this didn’t happen by the end of 

the year, would it stop the whole project? 

  MR. JASSO:  If the Board resolution was 

not done by the end of the year, it would not stop the 

whole process, but it does put great, great weight on 

the backend, basically that January to March 

timeframe, to complete the other elements.   

  

  MR. GLASGOW:  Plus, Mr. Chairman, the 
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Applicant can discuss that they’re not in the 

position to start their work in drawings, which have 

to be done in order to close, until there’s a decision 

by the Board.  So it starts compressing everything 

from March 31. 

  CHAIRPERSON GRIFFIS:  We should have met 

this summer.  We had a lot of time. 

  MR. GLASGOW:  We got to you as quickly as 

we could. 

  CHAIRPERSON GRIFFIS:  Indeed.  I say that 

knowing the full reality of getting on the schedule. 

  MR. JASSO:  I would only like to implore 

to the Board that the meeting be held as soon as 

possible, realizing the constraints of the Board. 

  CHAIRPERSON GRIFFIS:  Right.  And I’m not 

trying to push this off as far as possible.  I want to 

get this done as soon as possible.  At the end of the 

day my concern is this Board and their schedule.  

There’s no reason to set this off two months and have 

to reread all this stuff.  This Board spent a lot of 

time on this application as it is.  We’re going to 

have new information coming in.  Our schedule has been 

set and publicly noticed through January.  Most of our 

days are overbooked, then slipping in a case like this 

becomes, if not impossible, problematic.  We have five 
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cases in the afternoon on December 14. 

  MR. RUFFIN:  Mr. Chair? 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Ruffin, go 

ahead. 

  MR. RUFFIN:  Mr. Chair, while the 

Applicant wouldn’t be fully accommodated by what I’m 

about to say, I think we can be somewhat helpful, and 

I recognize how busy everybody will be.  The opponent, 

the party opponents, will make ourselves ready, fully 

ready, if we can hold the hearing in January.  In 

light of what may be some slight, but only slight, 

flexibility with the December 31 date, if the 

Applicant can adjust its early scheduling so that if 

we get this hearing resolved in January, and somehow, 

either the matter is worked out to our satisfaction or 

they prevail, then maybe hearing this matter in 

January might be acceptable.  They might now, 

understanding this constraint in time, be able to ask 

for the early date postponement, that is, the LDA 

deadline to be modified.  I’m just suggesting that. 

  So you said February.  That would 

certainly accommodate us, but if the Board can somehow 

meet in January, and if the Applicant can make 

arrangements such that a January hearing date would 

accommodate its needs, we would be ready in January.  
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We’d make ourselves ready in January. 

  CHAIRPERSON GRIFFIS:  Okay.  I appreciate 

that.  I’m sorry ma’am.  If you’re going to address 

the board, you need to come up.  You’re going to need 

to be on a microphone.  You need to state your name 

and address for the record.  Are you involved with any 

of the parties in the case?  Are you represented by 

Mr. Ruffin?   

  MS. BECKETT:  I was just asking a point of 

order, if you use some kind of *(11:48:25) tools of 

order or some kind of orderly situation that -– 

  CHAIRPERSON GRIFFIS:  Some sort of process 

in order, we hope. 

  MS. BECKETT:  Plus, if we could possibly 

give preliminary testimony, because perhaps, out of 

the preliminary testimonies, there might be some 

closer resolve that you can call these people back and 

say we’re getting closer than we ever thought.  That’s 

possible while everybody’s assembled. 

  CHAIRPERSON GRIFFIS:  Why don’t you go 

around the other side of the table and have a seat. 

  CHAIRPERSON GRIFFIS:  A very good morning 

to you, and your name? 

  MS. BECKETT:  My name is Lucky Beckett, 

and I am a resident of 13th Street. 
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  CHAIRPERSON GRIFFIS:  What’s your 

address? 

  MS. BECKETT:  It’s 3551 13th Street. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. BECKETT:  I was at the ANC meeting 

where this was presented for our District to have the 

ANC vote.  The three main – I think that a lot of the 

parties that are assembled here have the same concerns 

that were presented there, and by the end of a few 

hours, I think people were starting to get down to 

something that could work.  I’m just saying that I 

know now it has to be placed in a legal position, but 

you’ve got a developer who’s – he’s got a finance 

situation that’s very tricky for him –- 

  CHAIRPERSON GRIFFIS:  So they’ve told us 

today. 

  MS. BECKETT:  -- and maybe if we could 

show that we’re moving forward, because the people are 

assembled already.  Is there a formal way to start 

testimony and table it if necessary in December, or 

once you start testimony, you have to finish it today?  

In other words, if we started this today, with 

everybody who’s here, but decided you needed more time 

to consider it, then you decide to postpone it until 

December or January. 
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  CHAIRPERSON GRIFFIS:  Sorry, we may 

have gone through that very quickly.  In fact, that’s 

what the Board wanted to do is get into the case and 

start hearing it.  The Applicant has indicated that 

they would be prejudice if they start their case and 

the party in opposition, which will present a case, 

gets two or three months to prepare based on the 

testimony that they’ve heard.  We are not going to be 

starting any of the case today.  We are only dealing 

with the preliminary matters and now are trying to set 

the date. 

  MS. BECKETT:  To my understanding, the 

objection of the church was an original agreement to 

allow them parking on Sunday mornings? 

  CHAIRPERSON GRIFFIS:  I don’t know what 

their original –- 

  MS. BECKETT:  Well, that was what was 

brought up at the ANC meeting. 

  CHAIRPERSON GRIFFIS:  Okay.  That’s an 

important forum, and it’s a totally different forum 

and a jurisdiction than we have.  We’re going into a 

variance case presentation of which will be very 

legally based, and it’s going to be based on them 

giving us the unique aspects, the practical difficulty 

in complying with the zoning, how it wouldn’t impair 
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the public good or the intent and integrity of the 

zone plan. 

  MS. BECKETT:  I understand, but it’s not 

like something – they’re not asking for a construction 

situation where it’s a theoretical –- 

  CHAIRPERSON GRIFFIS:  I know, but let me 

be direct with you.  If you guys settle your problems, 

and the party in opposition are fully pleased, it 

still doesn’t mean that this Board would grant the 

variance.  That’s one aspect to it.  It’s fine to go 

discuss those.  This is not a popularity contest, if 

everyone’s happy, they’re going to get approved.  

There’s still the test that has to be made, and it’s a 

lengthy and, frankly, cumbersome presentation and test 

case.  So anyway, in terms of efficiency and 

effectiveness, it doesn’t make sense to take pieces of 

testimony now that go to certain aspects of 

detrimental impact, let’s put it in that sense.  We 

have to have the Applicant’s case presentation in 

chief, and then we can move on.  If they’re not 

prepared to do that today based on the fact that they 

don’t want to have this segmented such that they 

present the evidence and then have to spend a lot of 

time representing and doing rebuttal witnesses, I tend 

to agree.  And, it is twelve o’clock.  Is that clear? 
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  MS. BECKETT:  No, because you’re 

telling us we’re going to have to do it later anyway. 

  CHAIRPERSON GRIFFIS:  Of course, you are.  

We’re going to have to hear this entire case. 

  MS. BECKETT:  And nobody wants to do it 

today? 

  CHAIRPERSON GRIFFIS:  That’s right.  Mr. 

Glasgow, are you ready to prepare it and go forward 

today? 

  MR. GLASGOW:  We can go forward today –-  

  CHAIRPERSON GRIFFIS:  Mr. Ruffin, are you 

prepared to go forward today? 

  MR. RUFFIN:  We are not ready to go 

forward today, as we said earlier. 

  CHAIRPERSON GRIFFIS:  Indeed.  Mr. 

Glasgow, are you prepared to go forward just with your 

case presentation? 

  MR. GLASGOW:  Well, we’ve had to think, 

now that we’ve heard the timeframes that we’ve been 

given.  The question that I would have then is if we 

presented our case today, how quickly would the Board 

call back the opposition to deal with their case, 

because when we first responded to the question, we 

weren’t given a February 15th date. 

  CHAIRPERSON GRIFFIS:  That’s true. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

126

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  (Pause.) 

  CHAIRPERSON GRIFFIS:  Mr. Glasgow, are you 

prepared to go forward with your case on the 21st of 

December in the afternoon? 

  MR. GLASGOW:  Yes, we’re prepared today, 

we’re prepared then. 

  CHAIRPERSON GRIFFIS:  Mr. Ruffin? 

  MR. RUFFIN:  We would not be prepared to 

go forward with our case on the 21st. 

  CHAIRPERSON GRIFFIS:  Why not? 

  MR. RUFFIN:  I was indicating earlier that 

we would be better prepared in January.  Now, if 

you’re asking me –- 

  CHAIRPERSON GRIFFIS:  I don’t understand 

that.  First of all, the filings have been followed in 

terms of our timing.  There’s no other information 

that you would have gotten, or would get, with an 

additional month and a half.  You basically have two 

weeks to get ready based on their final filing.  That 

gives you, actually, more than that.  It gives you 

almost three times that, adding on the time that this 

has already put in.  Why else wouldn’t you be 

available, or prepared on the 21st? 

  MR. RUFFIN:  If we absolutely have to be 

ready on the 21st of December, we will make ourselves 
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ready.  What I indicated earlier – that’s the 

attitude, I want to be clear because we’re on the 

record and I have to speak for the needs of my 

clients, and what I’m talking about is the need to 

address the impact of the variance applications.  We 

want to do it competently.  We think –- 

  CHAIRPERSON GRIFFIS:  But you’re asking 

for more time than we give anybody else in any other 

case. 

  MR. RUFFIN:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  It’s beyond the 

requirements of our regulations. 

  MR. RUFFIN:  What do you recommend, Mr. 

Chair? 

  CHAIRPERSON GRIFFIS:  Pardon me? 

  MR. RUFFIN:  What do you recommend? 

  CHAIRPERSON GRIFFIS:  I recommend you be 

ready to go on the 21st of December. 

  MR. RUFFIN:  Would this be an afternoon 

hearing? 

  CHAIRPERSON GRIFFIS:  It would be in the 

afternoon.  In fact, we are going to start and finish 

this case, so it would be the afternoon and, 

hopefully, none of the evening, but we will finish 

this case on the 21st. 
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  MR. RUFFIN:  When you say we want to 

finish – I’m trying to make sure that we will do all 

that we have to do to have a fair hearing, and 

assuming that, if that’s what we have to do, we will 

make ourselves ready, sir. 

  CHAIRPERSON GRIFFIS:  Setting this – 

what’s today’s date, the 16th?  Setting this off –- 

  MR. RUFFIN:  No, no, no.  I’m just saying, 

when you said we will finish on that date, I didn’t 

know what that meant.  That’s what I meant. 

  CHAIRPERSON GRIFFIS:  One of my job 

descriptions as Chairman is to make sure the hearings 

proceed, and I will make sure that they proceed.  They 

will absolutely be fair.  We’re going to take the time 

that it takes them, and I’m being very clear that we 

will start and finish it, meaning, it may not fall 

within the one to six time.  The Board is committed to 

staying to finish this case.  It should not need to 

take more than five hours. 

  MR. RUFFIN:  There shouldn’t be any 

dilatory tactics on the party’s part, I just wanted to 

make sure that I understood you correctly. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else? 

  MS. BECKETT:  While we have –- 
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  CHAIRPERSON GRIFFIS:  I have stepped 

out of –- 

  MS. BECKETT:  I understand, is there any 

opportunity for –- 

  CHAIRPERSON GRIFFIS:  Let me finish, 

please.  I have stepped way out of what I’m supposed 

to do.  As not being a party in this case in the 

Application, you’re actually not allowed to address 

the Board at this time.  So, what I’m going to ask, 

and I’ll answer questions at the very end once we get 

the simple things decided of when we’re going to meet 

next and actually deal with this, then I’ll answer 

some questions on procedural aspects. 

  So, Mr. Glasgow, 21st of December, first 

case and only case in the afternoon, are you 

available? 

  MR. GLASGOW:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Any problems then?  

Your witnesses are also available and won’t have that 

difficulty in coming out for that time?  Excellent.  

Mr. Ruffin? 

  MR. RUFFIN:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  You’re all set on 

that? 

  MR. RUFFIN:  We will make ourselves 
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prepared, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  We have 

additional information that’s going to be filed.  Mr. 

Glasgow, do you need that reiterated, or do you want 

to deal with that with staff? 

  MR. GLASGOW:  We can deal with that with 

staff. 

  CHAIRPERSON GRIFFIS:  Excellent point.  Of 

course, anything that’s submitted in, Mr. Ruffin, you 

are going to be provided.  I would suggest that you 

look at the case that’s on file here and make sure you 

have all the copies of everything that has been 

submitted and anything that you haven’t already made 

copies of.   

  Going forward with this, Mr. Glasgow, you 

also indicated that you would continue to maintain the 

placards on the property and provide additional ones, 

is that correct? 

  MR. GLASGOW:  That is correct. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GLASGOW:  My understanding was we were 

to repost the property. 

  CHAIRPERSON GRIFFIS:  Excellent.  Taking 

in light of some of the comments that have come up 

with all the buildings, let’s not get into that 
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discussion again. 

  MR. GLASGOW:  Right.  We will have all the 

buildings posted, but we were not planning on having 

the signs translated into Spanish and Vietnamese and 

that type of thing. 

  CHAIRPERSON GRIFFIS:  I’m not sure --  

  MR. RUFFIN:  We’re not pressing the 

Vietnamese language requirement.  After further study, 

we realize that most of the community is Spanish-

speaking, about 50/50 Spanish and English speaking.  

There’s a very small percentage that’s Vietnamese. 

  CHAIRPERSON GRIFFIS:  The surrounding 

blocks are mostly Spanish-speaking is what you’re 

saying? 

  MR. RUFFIN:  Park Road, Hyatt, Irving. 

  CHAIRPERSON GRIFFIS:  So that’s what 

you’re indicating. 

  MR. RUFFIN:  Yes.  About 50/50 Spanish and 

English speaking, yes, sir.  There’s a very small 

percentage that’s Vietnamese, so we’re not pressing 

the Vietnamese requirement. 

  MS. BAILEY:  Mr. Chairman, excuse me, our 

posting signs are not written in Spanish. 

  CHAIRPERSON GRIFFIS:  Right, that’s where 

I was going with it.  They’re not creating these 
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signs, we issued these signs and these signs aren’t 

in Spanish.  I would think maybe, to my understanding 

there’s a lot of community groups up there, one of 

them is a party in opposition, there’s the ANC, 

someone’s got translating software.  Maybe you guys 

work on getting some translations and little handouts 

to it.  My goodness, if they don’t –- 

  MS. BAILEY:  Also Mr. Chairman, a member 

of our staff does speak Spanish, so if there is need 

for translation, a Spanish-speaking person can call to 

the office and ask for our staff to help. 

  CHAIRPERSON GRIFFIS:  Excellent.  If 

there’s any questions. 

  MR. RUFFIN:  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Spread the word, Mr. 

Ruffin, make sure everyone knows.  Okay.  You, too, 

Mr. Glasgow.  Any other questions?  Clarifications?  

We’re set for the afternoon of December 21st.  That’s 

still ’04, thank goodness, soon to be ’05.  All right.  

Procedural questions? 

  MS. BECKETT:  Is there a way to let 

parties at this point speak off the record at all so 

that maybe we could air some of these things out and 

actually, since everybody’s assembled, because you’ve 

got this party – are they on the phone still?  
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Everybody’s here.  Is there a way to informally use 

the situation now and –- 

  CHAIRPERSON GRIFFIS:  Yes, you’re all 

here. 

  MS. BECKETT:  So we can actually now –- 

  CHAIRPERSON GRIFFIS:  All you need to do 

is leave the hearing room and go talk amongst 

yourselves. 

  MS. BECKETT:  So we can’t present it to 

you, but we can talk amongst ourselves? 

  CHAIRPERSON GRIFFIS:  It would be hardly 

off the record if you present it to us. 

  (Laughter.) 

  CHAIRPERSON GRIFFIS:  Get it done.  In all 

sincerity, have your discussions and then come back 

and present them, and present them in the framework of 

a variance case of which we will be hearing. 

  MS. BECKETT:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  I think it’s very 

important.  You might want to take the contacts with 

all these folks and how you can reach them, and 

they’ll do the same. 

  MS. BECKETT:  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

and I appreciate your patience being down here today, 
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and hopefully, we’ll see you on the 21st.  Anything 

else? 

  MR. RUFFIN:  No, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you all very much.  We’ll see you on the 21st at one 

o’clock in the afternoon.  Ms. Bailey, is there any 

other business to be heard this morning? 

  MS. BAILEY:  No, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Excellent.  If 

there’s no further business, then let’s adjourn the 

morning session of the 16th of November. 

(Whereupon, the above-entitled matter went off the 

record at 12:11 p.m. and resumed at 1:41 p.m.) 
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 

(1:41 p.m.) 

  CHAIRPERSON GRIFFIS:  Good afternoon, 

ladies and gentlemen.  Let me call to order the 16th of 

November, 2004, afternoon Public Meeting of the Board 

of Zoning Adjustments of the District of Columbia.  My 

name is Geoff Griffis, Chairperson.  Joining me today 

is the Vice-Chair, Ms. Miller and our other very 

important member, Mr. Etherly.  Representing the 

Zoning Commission is Mr. Hildebrand, and representing 

the National Capital Planning Commission is Mr. Mann 

with us this afternoon. 

  Copies of today’s hearing agenda are 

available for you.  They are located where you entered 

into the hearing room.  Please pick one up and you’ll 

see what we’ll get through today. 

  Very quickly, but very importantly, we 

are, all proceedings before the Board of Zoning 

Adjustment are recorded.  They’re recorded in two 

fashions.  The court reporter sitting on the floor to 

my right is creating the transcript, the actual record 

of all that will be said today.  Additionally, we are 

being broadcast live on the Office of Zoning’s 

website.  So, attendant to both of those, we ask 

several things.  First of all, I’d ask that people 
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turn off their cell phones or beepers so we don’t 

have a disruption of the proceedings in that fashion.  

Also, I would ask that people refrain from making any 

disruptive noises or actions in the hearing room.  

Lastly, when coming forward to speak to the Board, 

you’re going to need to come forward having filled out 

two witness cards.  Witness cards are available at the 

table where you entered into, off of the table in 

front of us where you will give testimony.  Those two 

cards go to the recorder on the floor to my right. 

  When coming forward to give testimony, you 

will need to have a seat, make yourself comfortable, 

turn the microphone on, and just state your name and 

address once for the record so that, obviously, we can 

give credit for your testimony and to the correct 

person. 

  The order of procedure for special 

exceptions and variances is:  first, we hear from the 

Applicant in the presentation of their case.  Second, 

we hear from any government reports attendant to the 

application.  Third will be the report of the Advisory 

Neighborhood Commission.  Fourth is persons or parties 

in support of the application, and fifth would be 

persons or parties in opposition to the application.  

Sixth, and finally, we will hear from the Applicant 
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any rebuttal witnesses and closing summation 

statements. 

  Cross-examination of witnesses is 

permitted by the parties and the Applicant in the 

case.  The ANC within which the property is located is 

automatically a party in the case and, therefore, will 

be able to conduct cross-examination. 

  The record will be closed at the 

conclusion of our hearing, except for any material 

that the Board requests, and we will be very specific 

on additional material that we would like put into the 

record and when that material is due into the Office 

of Zoning. 

  Of course, that reminds me, we didn’t 

actually set a submission date on one of our cases in 

the morning, but we can get on with that later. 

  The Sunshine Act requires that all 

proceedings of the Board of Zoning Adjustment be held 

in the open and before the public.  This Board may 

enter into executive session, both during and after 

hearings on a case, and this would be in accordance 

with our rules, procedures, regulations and the 

Sunshine Act.  It is used by the Board to review cases 

and deliberate on cases. 

  The decision of this Board in all 
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contested cases, call cases before the Board, must 

be based exclusively on the record.  So we ask that, 

obviously, everything you want us to deliberate on be 

put into the record today, and in addition, we ask 

that people present this afternoon not engage board 

members in private conversation so we don’t give the 

appearance of receiving information outside of the 

record. 

  At this time I’d like to have people sworn 

in that are going to be giving testimony today, so if 

you are planning to give testimony or thinking about 

giving testimony, if you would please stand and give 

your attention to Ms. Bailey, who is on my far right 

from the Office of Zoning, she is going to administer 

the oath. 

Whereupon: 

ALL WITNESSES 

were called for examination and, having been first 

duly sworn, assumed the witness stand and examined and 

testified. 

  CHAIRPERSON GRIFFIS:  Thank you all very 

much, and also a very good afternoon to Ms. Bailey, 

who is with the Office of Zoning, and Mr. Moy, who is 

closer to me on my right, is also with the Office of 

Zoning.  The Office of Attorney General will also be 
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joining us intermittently with each case.  Ms. 

Glazer is with us on this case. 

  At this time the Board will consider any 

preliminary matters.  Preliminary matters are those 

which relate to whether a case will, or should, be 

heard today.  If there are requests for postponements, 

continuances, withdrawals, or questions of whether 

proper and adequate notice has been provided to any of 

the application, now would be the time to bring that 

to the attention of the Board.  If you have a 

preliminary matter that needs our attention, I would 

ask that you come forward and have a seat at the table 

as an indication of such.   

  Let me go to Ms. Bailey to see if she is 

aware of any preliminary matters for the Board’s 

attention. 

  MS. BAILEY:  Mr. Chairman, and to 

everyone, good afternoon.  Staff does not have any, 

Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Excellent.  Not 

seeing any other indication of preliminary matters for 

our attention, why don’t we call the first case in the 

afternoon. 

  MS. BAILEY:  That is Application number 

17234, of D.C. Fire Engine Company No. 29, pursuant to 
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11 DCMR § 3103.2, for a variance from the lot 

occupancy requirements under section 403, a variance 

from the side yard requirements under section 405, and 

a variance from the off-street parking requirements 

under subsection 2101.1, to allow an addition to an 

existing fire and emergency medical service facility 

in the R-1-B District at premises 4811 MacArthur 

Boulevard, Northwest, Square 1372, Lot 808. 

  CHAIRPERSON GRIFFIS:  Excellent.  A very 

good afternoon.  If you would just state your name. 

  MR. CYRUS:  Ralph W. Cyrus, Jr., Capital 

Project Manager for the fire and the EMS services in 

the District of Columbia. 

  CHAIRPERSON GRIFFIS:  Thank you.  Go 

ahead. 

  MR. CYRUS:  After careful research and 

meeting with the communities, it was decided that we 

need to increase the manpower and services in this 

particular section of the city, and the decision was 

made to make an extension to the existing firehouse.  

We hired the firm of Zivic and Hurdle to do a design 

for the addition for us, and I’d like to turn it over 

to our architect, Bruce Zivic, to talk more in detail 

about this design.  Thank you. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 
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you very much.  I think we can get fairly quickly 

through this, so if you just want to highlight.  

Obviously, the record is fairly full on this and 

complete.  We do have several variances that are 

coming in for it, so as you address, of course, your 

presentation, we can go to the variance test.  With 

that, it’s all you. 

  MR. ZIVIC:  Good afternoon.  I’m Bruce 

Zivic with the firm of Zivic and Hurdle.  I’ll be 

happy to give you the Reader’s Digest version of this 

if you want to clip right through this.  The site that 

Engine Company 29 currently sits on is right on 

MacArthur Road at the intersection close to Reservoir 

Road.  The primary landholder right adjacent to it is 

the Lab School.  There’s a residence behind it, and 

then a PEPCO substation, which is adjoining the next 

lot. 

  Here is an aerial photograph, of not quite 

CIA quality, of the existing facility.  There is, 

again, to give you the point of reference, MacArthur 

Boulevard here, the PEPCO building and then the Lab 

School parking lot.  It’s, in essence, a very long 

linear building with a dormitory on the side, and it 

is distinguished in the neighborhood by the tall, 

rather ornate, hose tower.  There are a couple of 
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small ancillary facilities in the rear of the 

project, which we are proposing to eliminate, and then 

in the back, you can see there’s a fair amount of 

green area that we would like to expand and increase 

the parking area. 

  On the inside, this is just an idea of 

what currently is there.  There are two apparatus 

bays, again the existing dormitory and lockers, 

offices, a little shop and a kitchen. 

  What we’re proposing to do is on the rear 

of the facility, and again, these are, all the program 

adjustments we’re making to this project are as a 

result of program modifications or evolutionary things 

that have happened within the fire department since 

this was built in 1925, and that is, to increase, 

number one, the apparatus requirements.  Number two is 

to make accommodation for women firefighters within 

the ranks, which was never considered.  So, the front, 

the rear, and then there’s going to be a second floor 

in the back of the facility as well. 

  What this translates into, and I guess 

this is the crux of the problem here, is you can see 

within the property lines established, and we have 

drawn the eight-foot setback line.  With the additions 

of the rear addition and the front addition, indicated 
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again in the light orange, you can see that we’ve 

come over this area in the front into the setback 

line, as well as – well, you can see, this is the 

existing facility that already sets back over into the 

setback line.  Again, these are things that the zoning 

information didn’t become a criteria until well after 

this facility was constructed. 

  CHAIRPERSON GRIFFIS:  So the existing 

building doesn’t comply with the eight-foot side yard 

setback, but the addition actually does, is that 

correct? 

  MR. ZIVIC:  Let me see. 

  CHAIRPERSON GRIFFIS:  That’s not correct? 

  MR. CYRUS:  The rear addition will comply, 

but the front addition will not comply.  It’s over by 

approximately five feet. 

  CHAIRPERSON GRIFFIS:  Right.  I see. 

  MR. ZIVIC:  It’s very close here on the 

rear addition, it’s right on, the existing facility 

does hang a toe over, and the new addition in the 

front will also, when completed, will hang a toe. 

  CHAIRPERSON GRIFFIS:  I see.  Okay. 

  MR. ZIVIC:  The additions that were 

contemplated, and again, this is the elevation from 

the side from the Lab School, what exists is this part 
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of the elevation in the long, rectangular building.  

What we’re going to do is add this two-story addition 

to the rear, and into the front of the facility 

leading out towards MacArthur Boulevard is a one-story 

apparatus bay. 

  This is the front elevation.  It will give 

you an idea of what this elevation looks like with the 

addition of the apparatus bay.  We’re also going to be 

able to add a public entrance to this facility, which 

does not exist currently, and again, is an 

evolutionary type of program requirement that has 

occurred with the fire stations. 

  The side facing PEPCO is, in essence, 

unchanged.  On the far side, where we put this 

addition on, it will project a little bit further 

forward, just six or eight feet, where the existing 

elevation ends.  We tried to hold it back, but for the 

type of equipment we need to put in there, it just 

won’t work. 

  The rear of the facility, again looking at 

the residence in the back, will be this two-story 

addition that will link itself back into the existing 

part of the building. 

  These are just some photographs around the 

area, and I won’t spend really any time on them.  This 
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is as it exists today to give you an idea of the 

environment around there.  This photograph is taken 

from the Lab School parking lot.  You can see the Lab 

School is well up here.  Our photograph, as you can 

see here, is taken in this sort of area.  It’s 

relatively well-screened already with shrubbery and 

such, and many of those are evergreens along that side 

as well.  We are not planning on really going any 

higher than that existing façade there, and what you 

probably won’t even see here is this addition on that 

side for the apparatus bay. 

  This is coming down the parking lot from 

the Lab School, and it will just give you an idea of 

how heavily it is wooded in there.  Right directly 

adjacent to the lot line here is an eco-system wetland 

that we’ll maintain during all of this, during 

construction, and we won’t destroy that. 

  Then this here just sort of gives you an 

idea of where the corner will really be for where that 

addition will occur.  Again, it’s just a little bit 

better view of how that occurs where the end of the 

building’s going to be. 

  I believe this is the final shot here, 

just showing the rear of the facility where currently 

there’s a lot of green area in the back and limited 
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parking.  We want to capture more of that and put 

in parking for firefighters. 

  I believe that’s it, and we just have some 

plans if anybody has any questions later. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  What’s a hose tower for? 

  MR. CYRUS:  At one time it was standard 

operating procedure whenever the firefighters went out 

to fight a fire, they would bring the hose back and 

hang them on the hose tower and drip them dry that 

way, but now they use nylon and it’s no longer 

required.  They just roll them back up and put it on 

the apparatus. 

  CHAIRPERSON GRIFFIS:  Fascinating.  Okay.  

Excellent.  Any other questions from the Board?  Ms. 

Miller? 

  VICE-CHAIRPERSON MILLER:  I just have one.  

It seems like you have a lot of beautiful greenery 

around the fire station right now, and obviously, the 

wetlands are going to be preserved, but it sounded 

like you are going to be taking up some of the green 

space for your parking, or you want to.  I’m wondering 

what kind of greenery you might be putting back, or 

will be screening that part? 

  MR. ZIVIC:  There’s really not lots of 
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opportunity to put back some screening.  The 

screening that’s there will be preserved, for the most 

part.  As you can see, we’re running out of property 

there.  For us to maximize the parking in the rear, 

we’ve had to pretty much take everything.  There 

probably will be some small corners with the 

opportunity to put in some green space, but it’s an 

incredibly tight spot. 

  COMMISSIONER HILDEBRAND:  On that same 

note, I notice you’re taking out an existing retaining 

wall.  What kind of cut are you doing to get your 

parking to take 100 percent of that back lot.  Are you 

going to end up with a very tall retaining wall? 

  MR. ZIVIC:  Actually, I don’t think that 

we’re taking out that retaining wall.  There is a 

retaining wall that separates the PEPCO property from 

our property, and it’s no higher than about two feet.  

My understanding is that that’s going to be preserved. 

  COMMISSIONER HILDEBRAND:  So there isn’t a 

retaining wall that separates the back part of your 

property from the current parking lot? 

  MR. ZIVIC:  No, there’s currently a fence 

right there.  You can’t really see it from –- 

  COMMISSIONER HILDEBRAND:  I thought it was 

on one of your slides.  I may have just misread one of 
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your slides. 

  MR. ZIVIC:  No, from what you can see to 

the rear - well, you can’t see actually - there is a 

little bit of a fence here, but then there’s a wood 

stockade-type fence along the rear of the property.  

There is a residential unit here, and we’re going to 

just expand this out pretty close to the property 

line. 

  COMMISSIONER HILDEBRAND:  So you won’t be 

cutting into – you will keep the existing topography? 

  MR. ZIVIC:  It’s relatively flat, yes. 

  COMMISSIONER HILDEBRAND:  Thank you. 

  CHAIRPERSON GRIFFIS:  And substantially 

below the other surrounding properties, is that 

correct? 

  MR. ZIVIC:  Yes. 

  CHAIRPERSON GRIFFIS:  That’s a great 

change going up to the Lab School as you’ve indicated, 

and you just said there’s a residential building? 

  MR. ZIVIC:  Correct, and you can see that 

most of the grade differential for the Lab School 

happens over here on their property. 

  CHAIRPERSON GRIFFIS:  So parking is 

essentially anywhere from 8 to 10 feet below the 

adjacent grade, correct? 
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  MR. ZIVIC:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  And what’s the 

need for the increased parking? 

  MR. ZIVIC:  Well, actually, they’re just 

short.  There’s the firefighters.  If you – going back 

to some of my earlier photographs, they are currently 

parking in the front of the fire station, really where 

they shouldn’t be.  Their vehicles really need to be 

behind the facility and out of the way.  They 

interfere a little bit with the operation of the 

apparatus. 

  CHAIRPERSON GRIFFIS:  But the parking and 

expansion of that actually isn’t kicking off any of 

the required relief that’s before us at this point 

and, obviously, doesn’t go to impact on the side yard 

or lot occupancy, but it’s a fascinating little piece 

to get into.  Any other questions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 

else you’d like to tell us. 

  MR. ZIVIC:  Not that I can think of. 

  MR. CYRUS:  On behalf of the fire chief, 

we thank you and appreciate you all hearing this 

petition. 
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  CHAIRPERSON GRIFFIS:  Okay.  Save 

closure in March, we’re going to get back to those, 

and then you can tell us amusing anecdotes quickly on 

the fire department and this company, but let’s move 

on to government agencies.  The Office of Planning has 

submitted, quite frankly, an excellent report.  Are 

you in receipt of that report?  Good.  Let’s go to the 

Office of Planning.  A very good afternoon. 

  MS. THOMAS:  Good afternoon, Mr. Chairman, 

members of the Board.  The Office of Planning reviewed 

the proposed expansion of Engine Company 29.  It 

requires two area variances, including lot occupancy 

and side yard pursuant to sections 432 and 405, and we 

recommended approval, and I will briefly highlight our 

report. 

  The fire station was constructed in 1925 

on a trapezoidal-shaped lot, and its existing T-

structure is not aligned parallel to the southern lot 

line.  As shown in the side plan, the structure is 

placed on the lot where a portion of the building 

occupies the side yard on the south side of the lot.  

Therefore, the alignment of the existing structure, in 

combination with the shape of the lot, creates an 

exceptional condition of the property, due to the 

portion of the building which encroaches into the 
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south-facing side yard. 

  Any attempt to modernize the building 

presents a practical difficulty to EMS.  The lot is 

long, but not wide enough to accommodate any practical 

additions that would not violate any bulk provisions 

of its own district, including the side yard 

requirement, the height restriction or the lot 

occupancy. 

  The addition to the front of the building, 

which encroaches into the side yard, allows 

unnecessary width for the ambulance, which, for 

operational purposes, must be located at the front of 

the station. 

  An inability to increase the sizable area 

isn’t as intended.  It would create a practical 

difficulty due to the loss of approximately 1,400 

square feet of expansion space required for the 

modernization. 

  Historic Preservations Review also deemed 

that a unique T-shape of the existing building allowed 

the site to retain convenient and sufficient location 

for additions as proposed, since its size and scale 

preserves the character and integrity of the 

structure. 

  The addition would not be in alignment 
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with the right elevation if the eight-foot side 

yard were maintained.  A practical difficulty exists 

since the existing structure can not be partially 

demolished to realign the building to satisfy the side 

yard requirement. 

  In light of the historic status of the 

site, OP concurred that the locations of the proposed 

additions are appropriate, and a practical difficulty 

exists and a conflict created in satisfying the lot 

occupancy and side yard requirements with the historic 

preservation elements of the site. 

  Granting the area variances will not cause 

substantial detriment to the public good since the 

project results in an increase in public safety and 

modernization of the facility that has been in place 

for almost 80 years. 

  There would be no expected increase in 

traffic and noise due to the proposed improvements. 

  Modernization of the existing structure 

would enhance Engine Company’s ability to accommodate 

women in the facility and improve ambulance services 

to neighboring residents. 

  We believe that the increase in lot 

occupancy and decrease in side yard is minimal in an 

effort to modernize an important public service 
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facility for the neighborhood. 

  Since the structure has been proposed for 

listing in the National Register for Historic Places, 

no additional parking shall be required for the 

historic landmark or building according to section 

2105.  Therefore, the 12 existing parking spaces would 

not have to be increased to 15 to satisfy the 

requirement of section 2101.   

  We have not received comments from the 

District Department of Transportation regarding this 

project.  However, OP believes that granting the area 

variances would not impair the intent, purpose and 

integrity of the R-1(b) zone requirements, even though 

the municipal use is not a designated use within the 

zone district.  The Applicant has made efforts to 

abide by the other bulk regulations of the zone, 

including the height limitation of 40 feet. 

  This concludes my presentation.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Does the Applicant have any cross-

examination of the Office of Planning?  Any questions?  

Give them a hard time?  Check their facts? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank 
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you.  An excellent report and very thorough.  That, 

in fact, was a good summation of it, but there’s a 

substantial amount of information left that, 

obviously, is in the record and the Board has read it.  

Any questions from the Board for the Office of 

Planning?  Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  The property 

hasn’t been designated yet as a landmark, is that 

correct? 

  MS. THOMAS:  It has been submitted to be 

declared, yes. 

  VICE-CHAIRPERSON MILLER:  Do you know the 

schedule? 

  MS. THOMAS:  It’s in the report.  I 

attached the Historic Preservation Report.  I believe 

that –- 

  CHAIRPERSON GRIFFIS:  Why is it being 

reviewed by HPRB at this point? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Do you know?  Right.  

Because the nomination would bring it before the HPRB. 

  MS. THOMAS:  Yes.  It has been declared a 

historic property, and it was sent for listing in the 

register. 

  CHAIRPERSON GRIFFIS:  I see. 
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  VICE-CHAIRPERSON MILLER:  So is it 

qualified now to get the certification by the Historic 

Preservation officer? 

  MS. THOMAS:  Yes, and they have to review 

any changes to the plan, so it’s being reviewed by 

Historic Preservation. 

  VICE-CHAIRPERSON MILLER:  It’s not 

certified yet, but it’s in line to be certified, is 

that correct? 

  MS. THOMAS:  Yes.  It has been nominated 

to be placed on the list of the  National List of 

Historic Places. 

  CHAIRPERSON GRIFFIS:  Landmark designation 

case number 02-14.  Good.  Okay.  Let’s move on.  I 

think Ms. Miller was going to the subject of whether 

2001.5 – is that correct? 

  VICE-CHAIRPERSON MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Which would weigh 

the parking requirement, or 2100.5, and I think it 

does satisfy that criteria in order to take that.  An 

interesting point, you presented before HPRB, is that 

correct?  And you’ve seen, obviously, their consent 

memos.  Is that correct? 

  MR. ZIVIC:  Correct. 

  CHAIRPERSON GRIFFIS:  Maybe a little bit 
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of an aside, but one of the notes that the Office 

of Planning highlights in the Historic Preservation is 

that the HPR board determined that additions “defer to 

the existing structure and they are sufficiently 

distinct in form and detail from the original to avoid 

confusion.”  Do you agree with that? 

  MR. ZIVIC:  I’m not sure if it’s a 

question of whether I agree with it or not.  We have 

been in conversations with the Historic Preservation 

office up to this point here. 

  CHAIRPERSON GRIFFIS:  Right.  I don’t 

question that.  It’s a great digression because it’s 

not within our jurisdiction or purview, but it was 

interesting to me to read that and then look at the 

elevations.  I find that it actually fits very well in 

the fabric of the building, and frankly, I think when 

built you may question the differing times of the 

additions, but not that it was totally different.  I 

read that before *(2:05:58).  I thought I’m going to 

see some beautiful contemporary glass box attached to 

this historical great building. 

  MR. ZIVIC:  We didn’t take those kinds of 

liberties.  We tried to be sensitive to it, but I 

think you’ll be able to tell with the detailing that 

it’s going to be similar, but different. 
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  CHAIRPERSON GRIFFIS:  I see.  Okay.  It 

seems to really deal with the massing and the 

articulation, even the door around the ambulance 

opening is reminiscent of the rounded top of the truck 

entrance.  Anyway, I think it’s well done.  Yes, 

another digression, Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  Yes.  I just 

wanted to ask this of the Applicant, just to 

understand what’s going to be happening.  I was 

looking at 2100.5, which states, basically, that you 

would need a variance from three more required parking 

spaces if you’re designated as a landmark.   Okay.  

But it sounds like you want to increase your parking 

anyway, so I’m just wondering if that’s a wash anyway.  

Are you going to be increasing it? 

  MR. ZIVIC:  Well, I think what’s happened 

right now, it’s sort of catch as catch can in the 

back.  It’s just an open spot that really is not 

effectively utilized for parking, and all we’re doing 

is giving it some water and some clearances so that we 

can actually use it correctly.  We’re not really – 

there’s not going to be more vehicles as a result of 

this.  We just need to get these guys situated. 

  VICE-CHAIRPERSON MILLER:  But you’re going 

to be able to be accommodating more vehicles back 
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there? 

  MR. ZIVIC:  That’s correct. 

  MR. CYRUS:  In essence, what happens in 

the fire department, in this existing one, we have a 

manpower requirement at this facility of approximately 

nine people, and right now we’re accommodating nine 

vehicles there, some park on the side by PEPCO.  The 

only problem we ever have is when we change the duty 

in the morning. 

  CHAIRPERSON GRIFFIS:  When there’s 

overlapping people. 

  MR. CYRUS:  When you’re bringing nine 

vehicles out and nine are in, and if the crew that’s 

coming in in the morning, they have to wait for the 

crew that’s already on a call, then it’s a backlog. 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  

Everyone clear?  Any other questions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Excellent.  Let’s 

proceed then and thanks to the Office of Planning.  

Obviously, we do have, and attached to the Office of 

Planning, the conceptual approval from HPRB.  I don’t 

think there’s anything additional that we need to go 

over on that.  Is the ANC representative from 3D here, 

the ANC representative?  Not noting any representative 
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we’ll note that Exhibit Number 22 is the submission 

of the ANC.  The letter is filed in support of the 

application, and I believe it meets the great weight 

test, if I’m not mistaken.  Any other questions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Let’s 

move on then.  Other submissions in regard to this, 

are any persons present, either in support or in 

opposition to the Application 17234, to give testimony 

this afternoon, persons to provide testimony?  There 

is no indication of additional people or any persons 

to give testimony in this Application, we can move on.  

We do have submissions from the Palisades Citizens 

Association, Exhibit Number 24.  In support, we have a 

letter from Dean Smith, Exhibit Number 23, as a 

homeowner in support of the application.  I believe 

that’s all that I have, unless the Applicant’s aware 

of any other letters of support submitted into the 

Application.  Not.  Okay.  Let’s turn it over to you.  

Any closing remarks? 

  MR. CYRUS:  Again, on behalf of the fire 

chief, I want to thank you for hearing our petition.  

We wish that you grant us this variance.  It’s very 

important that we, as we’ve been sworn in to provide 

this particular life and safety service in the area, 
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that we can increase our manpower up there with 

this addition to our facility and make the existing 

house more accommodating for female and our male 

firefighters.  So, we thank you in advance. 

  CHAIRPERSON GRIFFIS:  Thank you very much.  

Any other further last questions from the Board?  

Clarifications?  If not, I think we’re ready to 

proceed.  The record is full on this.  We’ve heard all 

the testimony, and I would move for approval of 

Application 17234 of the D.C. Fire Engine Company 

Number 29, that would be pursuant to variance from 

section 403 and 405 attendant to the lot occupancy and 

side yard requirements.  I’d ask for a second. 

  MEMBER MANN:  Seconded.   

  MR. ETHERLY: I’m sorry, I will defer it to 

my colleague, Mr. Mann. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Mann.  The motion is before us and 

slated for approval.  Let me just briefly summarize my 

support of the application.  First of all, in terms of 

the uniqueness, there are several aspects going into 

it.  Obviously, this is an existing building from 

1925.  The lot shape, itself, the property line, does 

not parallel or directly align with the building 

structure, itself, not to mention that this is unique 
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in the aspect of use.  Playing it into the special 

circumstance, obviously, the fire station is of 

valuable, if not invaluable, resource in the community 

that should be provided the opportunity to fully serve 

the surrounding community. 

  The practical difficulty then in 

accommodating the new conditions, be it the male and 

female staff or firefighters, which is obviously a 

great asset, the changing in size, not to mention the 

addition of equipment based on the density and the 

differing populations that are developing around the 

area, it all comes together with a practical 

difficulty fully complying with the zoning 

regulations. 

  As you look at the additions, one, 

specifically in the front in regards to the side yard 

and accommodating the ambulance, obviously we have a 

given size that the ambulance is going to take to get 

in and out.  I think, one, it’s a valuable move to put 

the structure on that side, and it’s also a program 

requirement, as stated today, to have it at the front, 

obviously for quick access.  Once we do that and align 

it with the building, which fits within the 

architectural character, you obviously encroach on the 

side yard, and it’s, quite frankly, a very minimal 
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aspect of the side yard. 

  The lot occupancy also is about three 

percent variance from that, which is allowable matter 

of right, and it does go to the fact of how you would 

accommodate the demand for the facilities and the 

upgrade of the facilities in order to fully function.  

Perhaps not all the dreams are put in there, but this 

is the level of making it functional for today’s 

requirements, and the hose tower isn’t touched, which 

is a great thing because that’s quite a phenomenal 

piece of architecture, perhaps just meaningful to me.  

But there it is.  I’ll let others speak to the motion 

if so moved. 

  (No response.) 

  CHAIRPERSON GRIFFIS:  If there are no 

further comments or deliberations, we have a motion 

before us to approve the Application. 

  (Voting.) 

  MS. BAILEY:  The vote is recorded as five, 

zero, zero to approve the application.  Mr. Griffis 

made the motion, Mr. Etherly second, Mr. Mann, Mrs. 

Miller and Mr. Hildebrand are in support. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much. 

  MR. ETHERLY:  Mr. Chair, just a correction 
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on the recording of the vote.  I deferred to Mr. 

Mann who seconded the vote. 

  MS. BAILEY:  Thank you. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you, Mr. Etherly and Ms. Bailey.  Thank you all very 

much.  I appreciate you being down here and excellent 

application.  Good luck with that.  Let’s call the 

next case in the afternoon then. 

  MS. BAILEY:  Application number 17215 of 

the Archdiocese of Washington (Victory Youth Centers), 

pursuant to 11 DCMR § 3104.1, for a special exception 

to operate a private elementary and middle school (200 

to 500 students and 22 staff) under section 206, and 

construction of a gymnasium/youth recreation center 

serving the church, school and community, having five 

full-time employees, under section 334.  The 

property’s located in the R-5-A District at premises 

4275 4th Street, Southeast, Square 6242, Lot 834. 

  CHAIRPERSON GRIFFIS:  Good afternoon.  I’m 

just going to have you introduce yourselves. 

  MS. WALLACE:  Megan Wallace, attorney for 

the Applicant, the Archdiocese of Washington and 

Victory Youth Centers, law firm of Furey, Doolan and 

Abell, located at 8401 Connecticut Avenue, Chevy 

Chase, Maryland 20815. 
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  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. WHALEN:  Matt Whalen, project manager, 

owner’s representative for Victory Youth Center, 

address 108415 Ermory Avenue, Kensington, Maryland 

20895. 

  MR. LOCRAFT:  Matt Locraft, architect, 

Collins and Cronstadt, 1111 Spring Street.   

  MS. WALLACE:  In addition, Mr. Chair, we 

have a number of other individuals here in support of 

the application in the event that it’s necessary, the 

engineer, the pastor and the principal of the school, 

and the Executive Director of Victory Youth Centers. 

  CHAIRPERSON GRIFFIS:  Excellent.  Waiting 

in the wings if it gets rough.  Okay.  Let’s move 

ahead. 

  MS. WALLACE:  In this application we are 

asking to build a youth recreation center on the 

campus of Saint Thomas Moore School, which is located 

in Ward Eight on 4th Street, Southeast.  It’s a six and 

a half acre campus, and the proposed Mary Virginia 

Marec Center would be occupying a currently vacant 

portion of the campus.  The center would be managed by 

Victory Youth Centers, which is an affiliate of the 

Archdiocese, and the entire parcel is owned by the 

Archdiocese. 
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  CHAIRPERSON GRIFFIS:  So, going to 

that, there’s several questions that, perhaps, you’re 

going to be hit up with, but let’s get right into it.  

Is this, under the zoning regulations, is this being 

viewed as an accessory use to the main and principal 

use of the church, or is this a separate use? 

  MS. WALLACE:  This is a separate use. 

  CHAIRPERSON GRIFFIS:  Okay, and that’s 

where you presented your case.  Okay. 

  MS. WALLACE:  Yes.  Through the Office of 

Planning we have asked for a relief under section 2516 

to allow two principal uses on the campus.  We did 

ask, initially, for relief for a special exception for 

the private school that’s located on the campus.  

However, we ask now that that be exempted from the 

special exception process and the special exception 

apply to the community service center as a second 

principal use on the same campus. 

  CHAIRPERSON GRIFFIS:  Okay.  Through the 

strict definitions of it, of course, both – well, this 

is a non-conforming use, but it obviously existed 

prior to the 1958 zoning regulations. 

  MS. WALLACE:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. WALLACE:  The school was established, 
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I believe, in 1957. 

  CHAIRPERSON GRIFFIS:  Just under the 

threshold.  Now, you said that 2516 goes to two 

principal uses.  2516 goes to two principal 

structures. 

  MS. WALLACE:  Two principal buildings, I’m 

sorry. 

  CHAIRPERSON GRIFFIS:  Okay.  Two principal 

structures on a single lot of record, in which case 

that’s what you’re also directing us to look at? 

  MS. WALLACE:  Yes, I am. 

  CHAIRPERSON GRIFFIS:  Good.  Okay. 

  MS. WALLACE:  I’m going to ask Matt Whalen 

to describe the building and the project in a little 

more detail as the project manager. 

  MR. WHALEN:  The building is approximately 

23,000 square feet, all masonry construction. 

  CHAIRPERSON GRIFFIS:  And this is the 

gymnasium? 

  MR. WHALEN:  Yes, it is a combination 

gymnasium, and in the front section, the low roof 

section, we have some meeting rooms for classrooms and 

a small warming pantry area.  The facility has a stage 

and regular gym-type bleacher seating.  It has 

sufficient bathrooms and 67 parking spaces. 
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  The masonry construction is to match as 

close as possible the Saint Thomas Moore Rectory, 

Church and School, which is a rose-colored red brick.  

We’re approximately 150 feet away from the rectory, 

and we have an entrance already that has been 

established right here that allows access to the 

rectory and the back of the school currently.  Simple 

structure of the windows are triple-glazed glass in 

aluminum frames. 

  CHAIRPERSON GRIFFIS:  What’s the triple 

glazing for? 

  MR. WHALEN:  Two things.  One, energy 

conservation, and the second is to help us with thrown 

items.  It’s tempered glass, and we don’t want to put 

screens up. 

  CHAIRPERSON GRIFFIS:  Did you say thrown 

items? 

  MR. WHALEN:  Rocks. 

  CHAIRPERSON GRIFFIS:  Yes.  Is that an 

environmental hazard down there? 

  MR. WHALEN:  Just on occasion. 

  CHAIRPERSON GRIFFIS:  Right.  Okay, good.  

What else? 

  MR. WHALEN:  Other than that, it has a 

traditional wood gymnasium floor, and the stage, as I 
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mentioned, is about 400 square feet, and that’s 

about it. 

  CHAIRPERSON GRIFFIS:  Okay.  The building 

siding complies with all the other area requirements, 

setbacks, yards? 

  MR. WHALEN:  Yes, sir. 

  COMMISSIONER HILDEBRAND:  I have one 

question.  You mentioned that there are going to be 

classrooms in here.  Do you envision the school using 

the facility for classrooms? 

  MR. WHALEN:  They’re not classrooms, per 

se.  They’re meeting rooms.  They could be used – we 

envision program managers using them possibly as 

tutoring rooms, or possibly small meeting rooms.  

They’re sub-dividable rooms, they’ve got a partition.  

The school currently is not at full capacity and has 

sufficient space for all of their activities. 

  COMMISSIONER HILDEBRAND:  You also 

mentioned the connection between, or ease of 

pedestrian connection between, this new facility and 

the existing school.  Do you envision that the school 

will use this facility as a gymnasium for the current 

school population? 

  MS. WALLACE:  The school will have the 

opportunity to lease the facility as any user would.  
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Schools will be given a preference during the 

school day to use the building, but they would have to 

coordinate that with Victory Youth Center, who will be 

managing the property.  So, it’s not part of the 

school, the school does not operate it or have the 

authority to designate who uses it.  But we envision, 

Victory Youth Center envisions, that the school would 

be given priority during the school day, as any other 

area schools would be. 

  COMMISSIONER HILDEBRAND:  So any school in 

the immediate area could ask for privileges during the 

day to use this as a gymnasium. 

  MR. WHALEN:  That is correct. 

  MS. WALLACE:  They could, a gymnasium for 

a science fair or other type of production. 

  COMMISSIONER HILDEBRAND:  So it would not 

be your sole gymnasium for your school? 

  MR. WHALEN:  No.  As a matter of fact, 

it’s not contemplated as a sole gymnasium for any 

particular individual or group. 

  COMMISSIONER HILDEBRAND:  Okay.  Thank 

you. 

  MS. WALLACE:  I wanted to address one item 

that was in the Office of Planning’s report, which was 

regarding the outdoor lighting concern at the 
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southeastern corner of the building.  We do 

appreciate very much the help that we’ve gotten from 

the Office of Planning, and we accept in full its 

report.  There was one concern mentioned, though, at 

the southeastern corner of the building, they asked 

that light be restricted in that area.  I’ve since had 

an opportunity to talk with Mr. McGettigan about the 

type of lighting that was proposed, and it is, and 

please correct me if I’m wrong, but it is a wall pack 

that is directed down with house shields to keep the 

light on the property, and it’s the minimal light 

that’s required for the exit that is located right 

there.  There’s also a slight incline or slope, so we 

feel it’s very important to have a light in that back 

corner. 

  CHAIRPERSON GRIFFIS:  You’re talking about 

on that plan, the site plan, the lower left side on 

the corner? 

  MR. WHALEN:  Right in this area. 

  CHAIRPERSON GRIFFIS:  Gotcha.  And there’s 

an emergency egress down there? 

  MR. WHALEN:  There’s an emergency egress 

there, and this is a low retaining wall, and the worry 

would be that somebody would walk out the door and not 

see the retaining wall and trip over it. 
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  CHAIRPERSON GRIFFIS:  I see. 

  MS. WALLACE:  But the light is such that 

it is restricted primarily to the property line, and 

we do have additional information about that.  Mr. 

Locraft, if you’d like to describe that, please? 

  MR. LOCRAFT:  This was turned back to the 

electrical engineer, Walter Mendoza, who did the 

mechanical, plumbing and electrical for the project, 

and he did put through the photometrics plat that has 

indicated that the little bit of spillover of the 

property line is all the way down to point one foot 

candles, and he says you won’t sense that at that 

location.  The light does occur at 33 feet above the 

ground.  It’s 29 feet above the floor line, and it’s 

one foot down from the roofline itself for ease of 

replacement of lamps. 

  CHAIRPERSON GRIFFIS:  So you’re saying the 

fixture is actually mounted at 33 feet above? 

  MR. LOCRAFT:  The ground. 

  CHAIRPERSON GRIFFIS:  Above the ground. 

  MR. LOCRAFT:  So it will have a wide –- 

  CHAIRPERSON GRIFFIS:  So it washes the 

wall all the way down. 

  MR. LOCRAFT:  Yes. 

  CHAIRPERSON GRIFFIS:  How tall is this 
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building? 

  MR. LOCRAFT:  34 feet. 

  CHAIRPERSON GRIFFIS:  Okay.  We’ll get 

into that, and Mr. McGettigan can obviously address 

that when he presents his report.  Any other 

questions? 

  VICE-CHAIRPERSON MILLER:  I just want to 

get straight the ownership here.  From what I 

understand, the Archdiocese owns the property.  They 

own the school and the church, I assume. 

  MS. WALLACE:  Yes. 

  VICE-CHAIRPERSON MILLER:  The Victory –- 

  MS. WALLACE:  Victory Youth Centers. 

  VICE-CHAIRPERSON MILLER:  Youth Center, it 

will be building the community center and leasing it, 

but who will own the building?  Will it be the 

Archdiocese? 

  MS. WALLACE:  The Archdiocese owns the 

entire campus, and the Archdiocese owns Victory Youth 

Centers as well.  It’s a common ownership, so there 

will be a ground lease.  Victory Youth Center will own 

the building.  There will be a ground lease between 

the Archdiocese and Victory Youth Center. 

  VICE-CHAIRPERSON MILLER:  What did you say 

the relationship is between Victory Youth Center and 
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the Archdiocese? 

  MS. WALLACE:  The Victory Youth Centers is 

a membership corporation, a nonprofit membership 

corporation, and the corporate members are officers of 

the Archdiocese, including the Archbishop.  There are 

four corporate members, the Archbishop, the Vicar 

General for Administration, the Canonical Finance 

Officer and another member appointed by the 

Archbishop, so they are in complete control of the 

Archbishop. 

  VICE-CHAIRPERSON MILLER:  Okay.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Is the lot within 25 

feet of a residential district? 

  MS. WALLACE:  It’s located in a 

residential district. 

  CHAIRPERSON GRIFFIS:  Then that would make 

it 2516.2.  I won’t go through all the obvious 

requirements, maybe because I think it mostly is 

substantially in there.  You have submitted a 

landscape plan for our review, is that correct? 

  MS. WALLACE:  That is correct. 

  CHAIRPERSON GRIFFIS:  Also grading plans 

and a set of typical floor plans? 

  MS. WALLACE:  Yes. 
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  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else?  Any other questions?  Anything arising out of 

334 that needs clarification by the Applicant in the 

presentation of the case? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Is there 

anything else you want to state at this time? 

  MS. WALLACE:  No, thank you. 

  CHAIRPERSON GRIFFIS:  Let’s move ahead 

then to the Office of Planning.  Mr. McGettigan’s with 

us and has a very full, substantive report.  Good 

afternoon to you, sir. 

  MR. MCGETTIGAN:  Thank you, Mr. Chair and 

members of the Board.  My name is David McGettigan 

from the Office of Planning.  This case, the Office of 

Planning believes, requires two special exceptions, 

one for the use of its community service center under 

section 352, which by reference, references the 

criteria in section 334.  This is a principal 

structure on the lot.  It’s large in size, it’s not, 

certainly, an accessory structure in any sense of the 

word in that it’s 34 feet high, it’s not located 

behind the principal building in the rear yard, which 

are some of the characteristics of accessory 

structures, so we feel this is definitely a principal 
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structure on the lot, as well as the use, as the 

Applicant has presented, is going to be separately 

operated by Victory Youth Centers and not the school.  

  The criteria of section 334 have been met 

the Office of Planning believes.  We went through in 

detail in our report how the Applicant meets those 

tests.  Also, the provisions of 2516, which the 

Applicant has met as well. 

  I would note that there is no theoretical 

lot subdivision, so the provisions of 2516.5 to .8 are 

not applicable, and the different district agencies 

have actually reviewed this plan in part, and so 

there’s no issues outstanding with the District as far 

as the site plan goes. 

  I would note that there’s been judicious 

use of space.  The extension of the retaining wall 

helps preserve as much of the existing buffer on the 

western property line as possible.  They’re adding 

storm water management facilities and water quality 

controlled facilities that will benefit the 

environment in this area, and the landscaping plan 

adequately landscapes the parking lot and screens it 

from the street.  So the Office of Planning is 

recommending approval of both special exceptions. 

  I’ll take any questions. 
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  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  The first question, did you want to 

address the lighting, the fixture replacement?  Is 

that satisfied the concerns that were brought up? 

  MR. McGETTIGAN:  Yes.  I saw the foot 

candle footprint that was presented, and I think that 

would be fine.  The Applicant may want to submit a 

copy of it to the record. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. McGETTIGAN:  My concerns regarding 

that matter have been addressed. 

  CHAIRPERSON GRIFFIS:  Good.  Did you have 

an opportunity to talk to any of the surrounding area 

residents in terms of any articulation of 

objectionable conditions, or lack thereof? 

  MR. McGETTIGAN:  No, I did not. 

  CHAIRPERSON GRIFFIS:  Okay.  But you’re 

not aware of any that came up? 

  MR. McGETTIGAN:  No, I’m not. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

questions from the Board?  Does the Applicant have any 

–- 

  VICE-CHAIRPERSON MILLER:  I do. 

  CHAIRPERSON GRIFFIS:  I’m sorry, yes? 

  VICE-CHAIRPERSON MILLER:  On page six of 
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your report, you cite 2516.10, which lists a lot of 

actions that Office of Planning was required to take 

in connection with this type of application, and I 

didn’t see all those things reflected in the report, 

and I’m just wondering if you maybe can address that. 

  MR. McGETTIGAN:  A lot of the requests are 

not necessarily applicable on the application.  The 

Applicant has met with the various agencies who’ve 

reviewed the plans, and, according to the Applicant, 

there’s no outstanding comments, except at the time I 

believe WASA had some concerns, but I don’t think 

there are any issues that the Office of Planning is 

not able to address in its review of the plan. 

  VICE-CHAIRPERSON MILLER:  For instance, 

number one, public safety relating to police and fire 

concerns.  Does that mean that you sent out, or the 

Board sent out, a notice to the agencies and they 

didn’t come back with any concerns, if they’re not 

reflected in the record? 

  (No response.) 

  VICE-CHAIRPERSON MILLER:  Do you see what 

I’m referring to?  Okay.  Or parking, loading and 

traffic.  If we don’t have much in the record on that, 

does that mean that DDOT didn’t have any concerns? 

  MR. McGETTIGAN:  Right.  Yes, there are no 
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concerns from any of these agencies, and I talked 

with DDOT specifically about that, and DDOT said that 

they had no concerns with traffic or parking in the 

area. 

  VICE-CHAIRPERSON MILLER:  Okay.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  So to summarize, 

2516.10 requires you to coordinate, review and report 

on all of those issues, and you’ve done the 

coordinating and the reviewing, and you’re reporting 

on any problems that arose? 

  MR. McGETTIGAN:  Correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

Does the Applicant have any cross-examination of the 

Office of Planning? 

  MS. WALLACE:  We do not. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Mr. McGettigan did an excellent report, and 

also, I think this went well beyond the standard just 

to zoning analysis and recommendation of the Board to 

actually go to the analysis of the actual relief that 

was required, which I think was assisting in the Board 

in reviewing this record and actually filling it out 

fully for our deliberation. 

  If there’s nothing further for the Office 
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of Planning, let’s move ahead then to – we do have 

a letter from the Department of Housing, is that 

correct?  Exhibit Number 13.  Oh, indeed.  The ACD is 

providing some financial – is it a grant or a loan? 

  MS. WALLACE:  It is a grant of two million 

dollars. 

  CHAIRPERSON GRIFFIS:  Not bad, that’ll 

take care of your surface parking if this morning’s 

case is any indication of how much that costs.  I’m 

sure that’ll be *(2:34:00).  Okay.  Anything else 

attendant to that for the Board’s attention, or 

questions?  Are you aware of any other government 

agencies that have submitted reports attendant to this 

Application that we haven’t already identified? 

  MS. WALLACE:  I am not.  We also spoke 

directly with DDOT, and they did not have any concerns 

regarding traffic, and otherwise, we’ve not run into 

any obstacles that we’ve not addressed through the 

process. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

ANC-8D, is there an ANC representative here?  Oh, 

indeed.  Forgive me, I didn’t identify you earlier.  

Come on forward.  In effect, at this point we’ve heard 

the case presentation by the Applicant and the Office 

of Planning.  I would allow you any opportunity you 
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would like to cross-examine the Office of Planning 

or the Applicant. 

  Good afternoon.  Let me just have you turn 

your microphone on, if you wouldn’t mind, and if you 

would just provide your name and address for the 

record. 

  MR. JOHNSON:  My name is O.V. Johnson, of 

the Nevada Neighborhood Commission and ANC *(2:36:36) 

District AD-02 and the Secretary of ANC-AD Commission 

as a whole.  I am designated to represent the ANC 

today. 

  CHAIRPERSON GRIFFIS:  Excellent.  You 

submitted the ANC report from July 18, is that 

correct? 

  MR. JOHNSON:  Really, no, sir.  This is 

what we responded to in this letter, sir. 

  CHAIRPERSON GRIFFIS:  That was your 

individual letter, Exhibit Number 10, is that correct? 

  MR. JOHNSON:  Oh, I had an individual 

letter that I did respond to from the *(2:37:08) 

District, but the ANC as a whole – it was brought 

before the ANC as a whole where we conducted a public 

hearing on October 28th. 

  CHAIRPERSON GRIFFIS:  I have it.  That’s 

what you just handed in and that’s what is Exhibit 
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Number 38.  Okay.  In which case, this one is not 

timely filed, but I don’t see any difficulty in 

waiving our requirements and accept it into the 

record, unless any Board members have any opposition.  

Does the Applicant have any opposition? 

  MS. WALLACE:  No. 

  CHAIRPERSON GRIFFIS:  Excellent.  Let’s 

move ahead then.  Let me step back a second, Mr. 

Johnson, and just indicate, because I didn’t realize 

the ANC representative, you, were here.  Do you have 

any cross-examination questions of the Applicant or 

the Office of Planning, anything you’ve heard today, 

the testimony or case presentation? 

  MR. JOHNSON:  No, I do not.  We’re in 

favor and we support the Application, and hopefully, 

that will come to fruition.  I might say that we 

conducted our hearing on October 28 for the general 

public, and there was no opposition in the residential 

area that it would be located.  ANC fully supports it 

and the residents are looking forward to this new 

construction of the center. 

  CHAIRPERSON GRIFFIS:  Excellent.  I note 

that five commissioners of the six were present, four 

being a quorum. 

  MR. JOHNSON:  That is correct. 
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  CHAIRPERSON GRIFFIS:  Indeed.  Very 

well.  Any questions from the Board? 

  VICE-CHAIRPERSON MILLER:  I have a 

question.  Thank you for coming down to speak to us.  

I’m just wondering if I’m overlooking it, but were you 

designated to speak on behalf of the ANC in writing in 

their report? 

  MR. JOHNSON:  Well, in order to meet the 

requirements, we would not be able to have supported 

minutes, we put it all in a resolution. 

  VICE-CHAIRPERSON MILLER:  Oh.  I see it.  

I’m sorry, I didn’t see it.  You have been designated 

in writing.  Thank you. 

  MR. JOHNSON:  We would not have time to do 

the minutes because of another meeting, so we put it 

in the resolution. 

  VICE-CHAIRPERSON MILLER:  No, that’s where 

it should be, and I didn’t see it, and I’m happy to 

see it. 

  MR. JOHNSON:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Otherwise, we’d have 

to get really rough and kick you out or something.  

That’s what her job is.  Good.  Mr. Johnson, excellent 

report, and in fact, it’s very thorough and actually 

addresses quite a substantial amount of the substance 
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of the case.  Does the Applicant have any cross-

examination of the ANC member? 

  MS. WALLACE:  We do not.  We appreciate 

their support. 

  CHAIRPERSON GRIFFIS:  Very well.  Mr. 

Johnson, thank you, and to reiterate what Ms. Miller 

said, thank you very much for taking the time and 

being down here to represent the ANC this afternoon.  

Let’s move ahead then. 

  We do have a letter from Council Member 

Allen, which is Exhibit Number 20.  Is there a 

representative from Council Member Allen’s office 

present today?  Not noting any, it is in the record.  

Does the Applicant have a copy of this letter? 

  MS. WALLACE:  We do. 

  CHAIRPERSON GRIFFIS:  Excellent.  So we 

don’t need to go any further than that.  We have, also 

attendant to the application, notice of support, 

Exhibit 11, 12 and 14, from a Phyllis Tyndell, Our 

Lady of Perpetual Help Church and also the Paramount 

Baptist Church.  Is there anyone else present, persons 

in support of the Application or in opposition to the 

Application that would like to present testimony this 

afternoon? 

  MS. WALLACE:  Mr. Chair, Father Pope 
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handed me, today, a stack of letters in support of 

the Application from residents of the area. 

  CHAIRPERSON GRIFFIS:  Out knocking on 

doors?  Okay.  Did you want to submit that into the 

record? 

  MS. WALLACE:  Yes, we would. 

  CHAIRPERSON GRIFFIS:  Good.  We’ll have 

that submitted into the record, and also the lumen 

study of the light fixture. 

  MS. WALLACE:  Yes. 

  CHAIRPERSON GRIFFIS:  We’ll call it the 

light fixture in question.  Okay.  Good.  Did you want 

to highlight any of those? 

  MS. WALLACE:  No, we just ask that the 

Board take note of them. 

  CHAIRPERSON GRIFFIS:  Okay, and in all 

seriousness, it’s from the surrounding residents, or 

is it from members of the congregation? 

  MS. WALLACE:  If I could ask Father to 

speak to that. 

  CHAIRPERSON GRIFFIS:  I don’t know if we 

need to spend the time.  You could just indicate – 

okay, we’ll spend the time. 

  REVEREND POPE:  The letters are - some are 

the members of the congregation, but all live right 
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there on the neighborhood in Ward Eight, right 

there around where the center will be built, and some 

are also not members of the church but are members of 

the local neighborhood.  Some were at the ANC meeting 

and other times when these letters were signed. 

  CHAIRPERSON GRIFFIS:  Excellent.  If you 

wouldn’t mind just ending that with your name and 

address, please. 

  REVEREND POPE:  Reverend Charles Pope.  

I’m pastor at Saint Thomas Moore, 4275 4th Street, 

Southeast, Washington, D.C. 20032. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Obviously, there’s great separation 

from the adjacent property owners, and you haven’t 

been aware of or have in possession any sort of 

comments of negative aspects of the development of 

this structure? 

  REVEREND POPE:  I’m not aware of any, no. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Yes, 

Mr. Hillebrand. 

  COMMISSIONER HILDEBRAND:  I’m trying to 

understand the relationship again between the school, 

the Archdiocese and the youth center.  Is it fair to 

say that they both have separate administrations, the 

school has its administration and the Victory Youth 
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Center has its administration, and they’re two 

distinct bodies? 

  MS. WALLACE:  Yes, that is correct.  The 

school –- 

  COMMISSIONER HILDEBRAND:  So you both 

report to the Archdiocese, but you’re not affiliated 

in a horizontal way in any way. 

  MS. WALLACE:  That is correct.  Victory 

Youth Center has a distinct Board of Directors that 

runs its operations in the D.C. metro area, and the 

Archdiocese school’s office runs its elementary 

schools and other schools in the area. 

  COMMISSIONER HILDEBRAND:  So the 

leadership of the school will not have control of any 

part of the Victory Youth Center function.  They’re 

separate bodies, they’re separate people. 

  MS. WALLACE:  That is correct. 

  COMMISSIONER HILDEBRAND:  Okay.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, 

Mr. Hillebrand.  Any other questions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Thank you very much.  

If there’s nothing else further, and no one’s going to 

provide additional testimony or persons, I believe we 
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can turn it over to you.  Do you have any closing 

remarks to make that you might have? 

  MS. WALLACE:  First, we wanted to thank 

the Office of Planning.  Dave McGettigan and Ellen 

McCarthy have been invaluable in this experience and 

process for us.  We also thank the ANC Commissioner 

and the area community that has been very, very 

supportive of the project, and we look forward to 

naming a number of community individuals to a Board’s 

Advisory Committee to advise Victory Youth Center in 

the operation of this particular recreation center 

that they will be establishing in southeast D.C. 

  We ask now that the Board, if possible, to 

vote today on this matter and issue a summary order if 

it so desires.  Further, we ask that you exempt the 

school from the special exception process, please. 

  CHAIRPERSON GRIFFIS:  Oh, that’s 

interesting.  Thank you, Ms. Wallace.  I think we are 

prepared to go forward today with some action. 

  COMMISSIONER HILDEBRAND:  I just had one 

follow-up question.  Did you ever consider subdividing 

the property?  I realize the ownership would stay the 

same, it would still belong to the Archdiocese of 

Washington, but you would avoid the need for a 

variance if the property were subdivided into two 
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distinct lots. 

  CHAIRPERSON GRIFFIS:  It’s a special 

exception under 2516, even if you did a theoretical 

subdivision.  Was that ever discussed? 

  MS. WALLACE:  We did not.  We decided to 

go for the 2516 separation to keep the contiguous six 

and a half acre parcel as a whole, rather than 

subdividing it into two separate lots. 

  COMMISSIONER HILDEBRAND:  It was just a 

convenience idea?  There was no other reason why you 

didn’t want to subdivide? 

  MS. WALLACE:  That’s correct. 

  CHAIRPERSON GRIFFIS:  It’s interesting 

that theoretically, even a theoretical subdivision, 

you conceivably would establish a principal structure 

that may not have street access.  I don’t think we 

need to spend a lot of time on this, but certainly, if 

you subdivide it into two separate, then we’d have 

another curb cut that would be required, something I’m 

just realizing.  Perhaps it would actually be more 

cumbersome or actually more detrimental to the 

surrounding area doing it in that fashion rather than 

looking at it under 2516.  Comments, Mr. McGettigan? 

  MR. McGETTIGAN:  I would also think if you 

created a new subdivision, both new lots would have to 
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be evaluated to meet all the requirements, and that 

would bring the school under a need for a special 

exception, that if they go under 2516, I don’t believe 

it’s necessary because the school is operating –- 

  CHAIRPERSON GRIFFIS:  So you may lose one 

but gain another.  That’s the same thing in terms of 

special exception. 

  MR. McGETTIGAN:  That’s correct. 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  

Further follow-up? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  What 

sparked all that was asking for an exemption from the 

requirements to, and quite frankly, I don’t think that 

would be an action that we’d be taking today, but 

rather establish what relief would be required, which 

may be just another way of saying it.  However, I 

think we’re fairly clear on what’s before us and what 

the Board’s position is in terms of the relief that is 

sought, and of course, that comes under getting to the 

2516, which is covered under the other 3000 something 

or other, and then the section 334.  Everyone clear on 

that?  Okay. 

  If there’s nothing further, questions of 

the Applicant or any other participants in the case, I 
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think we ought to move ahead, and I would move 

approval of Application 17215 as cited in the relief 

requested for the two principal structures under 

3203.3 and 2516, and also under the section 334 for 

the community service center, and ask for a second. 

  VICE-CHAIRPERSON MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you very much.  

Going through, of course, the provisions of 333, I 

think, is fairly well laid out, both by the Applicant 

and the testimony today and the written submissions, 

but also, most importantly, the Office of Planning, 

which I give great reliance to in terms of their 

analysis. 

  Each of the sections under the community 

service center in R-4, which, of course, is what is 

purveying in this, has been addressed.  I note that 

there are some aspects that go directly to this 

Application, and others that don’t have any bearing 

necessarily, or actually just don’t apply.  334.3 is 

what I’m referring to in that section. 

  In terms of objectionable conditions of 

neighboring properties, it has been testified that 

there’s over 116-foot separation, obviously the 

setbacks from the property lines, and then the 

adjacent physical structures are - is quite 
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substantial.  There’s no other evidence that has 

been presented today that would rise to the level of 

concern, or any sort of objectionable conditions 

outside of the light fixture, which is a critical 

aspect in terms of the rear of the building and having 

the potential of a different type of fixture that may 

actually become objectionable to the adjacent 

properties it supports.  It is not the case based on 

the fixture that’s been chosen.  2516.4, I think we’ve 

gone through that substantially, and I think it’s in 

the record at this point. 

  I’ll open it up to any others for any 

other discussions on that case.  Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  I’d just like to 

say that in addition to meeting the technical 

requirements, which you covered, on page four of the 

Applicant’s pre-hearing statement, they list the types 

of activities that they’re going to be providing to 

the community, and I just think that this is an 

incredible asset that you’re bringing to the 

community, and I applaud you for it.  When we have to 

weigh a public benefit or detriment, this is clearly a 

public benefit to the community.  So I will support it 

wholeheartedly. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 
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Miller.  Good.  Anything further?  The motion 

before us has been seconded.   

  (Voting.) 

  MS. BAILEY:  The vote is recorded as five, 

zero, zero to approve the application.  Mr. Griffis 

made the motion, Mrs. Miller second, Mr. Mann, Mr. 

Etherly, Mr. Hildebrand are in support.  The 

Application is approved as amended.  Amended relief 

was granted from section 334 and 2516 of the 

regulations. 

  CHAIRPERSON GRIFFIS:  Good.  Unless 

there’s any objection from the Board, I’d suggest we 

waive our regulation to issue a summary order.  No 

objections? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 

else, Ms. Bailey? 

  MS. BAILEY:  Just the graphic that was 

presented today, Mr. Chairman, the color-coded 

graphic? 

  CHAIRPERSON GRIFFIS:  Right.  Do you have 

copies of that to submit into the record at this 

point?  We have three things, that drawing L-1, we 

have the lumen study spread and the letters. 

  MS. WALLACE:  We certainly have the lumen 
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study and the letters, and we can get you a smaller 

version of this.  This is simply a colored version of 

an exhibit you already have.  We’re happy to give you 

the board.  I think that you’d prefer a smaller size, 

though. 

  CHAIRPERSON GRIFFIS:  Yes, although just 

fold the board up and we’ll fit it in. 

  (Laughter.) 

  CHAIRPERSON GRIFFIS:  Excellent.  We’ll 

get a smaller copy of the color as soon as it’s 

available and put it in the record.  That’ll fill it 

out.  Okay, we’re all done.  Thank you very much.  We 

appreciate you being down this afternoon and taking 

the time.  Thank you. 

  We’re going to take five minutes and we’ll 

resume. 

(Whereupon, the above-entitled matter went off the 

record at 2:52 p.m. and resumed at 3:08 p.m.) 

  CHAIRPERSON GRIFFIS:  Very well.  Let’s 

resume and call our last case in the afternoon. 

  MS. BAILEY:  Application number 17218 of 

Tonya Harris, TON, Inc., pursuant to 11 DCMR § 3103.2, 

for a variance from the number of stories and building 

height requirements under section 400, and pursuant to 

11 DCMR § 3104.1, a special exception under section 
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223, to allow a fourth floor addition to an 

existing flat, that’s a two-family dwelling, not 

meeting the lot occupancy requirements, that’s section 

403.  The property’s located at premises 906 T Street, 

Northwest, also known as Square 362, Lot 233. 

  Mr. Chairman, I’m not quite sure if Mr. 

Cooper’s witnesses have been sworn in.  Have all your 

witnesses been sworn in? 

  MR. COOPER:  None of them have yet, except 

at the last hearing, but we can definitely do that 

now. 

  MS. BAILEY:  Is this an appropriate time, 

Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Excellent.  Yes.  

Thank you, Ms. Bailey. 

  MS. BAILEY:  Please stand to take the 

oath. 

Whereupon: 

ALL WITNESSES 

were called for examination and, having been first 

duly sworn, assumed the witness stand and examined and 

testified. 

  CHAIRPERSON GRIFFIS:  Very well.  Let’s 

get into this.  Of course, this was continued from 

October 12.  We have the establishment of a party in 
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the case.  For clarification, we’ve just received, 

or rather recently put into the record was Exhibit 

Number 32, which is your, the Applicant’s hearing 

testimony, argument of Applicant, noted as revised.  

Then Exhibit Number 31 is the same heading but not 

revised, which would obviously chronologically be 

later, older.  We’re to spend most attention on 

Exhibit 32, correct? 

  MR. COOPER:  Please.  You can disregard 

31.  That was brought down in error, version one. 

  CHAIRPERSON GRIFFIS:  Okay.  And for 

clarification, was the ANC and also the party in 

opposition given copies of this? 

  MR. COOPER:  No, we did not.  This came 

after the ANC meeting and the –- 

  CHAIRPERSON GRIFFIS:  Let’s get them 

copies now. 

  MR. COOPER:  All right.  We’ll do that. 

  MS. BAILEY:  We went to make a copy, if 

that’s what you’re looking for, Mr. Spalding. 

  CHAIRPERSON GRIFFIS:  Okay.  Do we have at 

least one copy, otherwise the copies are coming. 

  MR. COOPER:  Yes. 

  CHAIRPERSON GRIFFIS:  Are you ready to 

proceed? 
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  MR. COOPER:  Yes, we are. 

  CHAIRPERSON GRIFFIS:  Excellent.  Let’s do 

it. 

  MR. COOPER:  Robert Cooper from the law 

firm of Jackson and Campbell on behalf of the 

Applicant, TON, Inc.  Members of the Board, we 

submitted our hearing testimony argument of Applicant, 

which pretty much covers what we want to present 

today, which is again, Exhibit Number 32.  Again, the 

Applicant TON, Inc. has filed this Application with 

the Board of Zoning Adjustment seeking a special 

exception from the lot occupancy requirements set 

forth in section 223.1 and an area variance from the 

number of stories and height limitation set forth in 

section 400.1 for addition to an existing row 

structure in the R-4 District. 

  Now, what I’d like to do is that this 

point turn over to the Applicant, Tonya Harris, to 

provide the Board with the background of the history 

of this case and how we got here today, and then get 

into the argument of our case. 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. HARRIS:  Hi.  My name is Tonya Harris.  

This started almost three and a half years ago.  I 

bought a building on 906 T Street –- 
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  CHAIRPERSON GRIFFIS:  Three and a half 

years ago, did you say? 

  MS. HARRIS:  Almost three and a half years 

ago, yes.  I bought it in September of 2000, and I 

started the initial application to start repairing the 

building on July 25, 2001.  After that, it took us 

about a month and a half to get the plans to DCRA.  We 

got our first initial permit September 19, 2001.  The 

initial application was for a single-family dwelling 

with the income-producing unit at the bottom. 

  After talking to some other people in the 

area, and as we got into the building, I found out 

that we were going to have to take all the floors out, 

and it was going to be just more extreme than we 

thought it was going to be.  They said since you have 

to do all that, why don’t you try - the condos are 

coming out -in why don’t you try to do two duplex 

condos.  You have a single-family home there that 

stands alone, it would be nice to do that. 

  The guy who initially did my plans was an 

architect named Greg Michaels.  However, he had just 

got hired at a new, bigger architectural firm, so he 

wouldn’t have the time to revise the plans for me, so 

I hired another architect, Bill Maiden, to come in and 

amend my plans to the new duplex type condominiums 
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that I wanted to put into this building.  He did 

that on February 1, 2002.  He went, took the plans 

down, and we finally got a permit for those on April 

8, 2002. 

  From that point, from September 19th, 

through April, we had basically gutted the building, 

dug down, underpinned it so that we could have a 

larger ceiling in the basement, under slab plumbing, 

concrete floor back, all the floor joists back in 

because that was important to support the three walls 

because everything had been taken out, except the old 

joists that we were going to replace as we went up 

with the brand new joists to keep the buildings 

supported.  The back wall totally came down in this 

building because it was all sitting on sand, and so we 

just took the whole back of the building out and saved 

the brick, because we’re going to put them back up, so 

we just took them down and saved the brick and put 

them back. 

  CHAIRPERSON GRIFFIS:  And that was all 

part of Building Permit Number 2, which was issued the 

8th of April 2002? 

  MS. HARRIS:  All of that was part of 

Building Permit Number 1. 

  CHAIRPERSON GRIFFIS:  Oh, it was. 
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  MS. HARRIS:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. HARRIS:  Because we had to do all 

that.  Then when we came to Number 2, the only thing 

we changed in the back was, when he went to get the 

plans amended, what we changed in the back was that we 

had to have a second means of egress.  So he had to 

design a fire escape in the back, and that’s where we 

have the problems with the occupancy in the lot, 

because it’s an enclosed brick structure with wrought 

iron stairs that take you up to the second unit from 

the back from where the parking is. 

  So, that and also a loft on top of the 

unit.  Those are the two things – we were always going 

to have a loft with a deck, but when he went back he 

just kind of flip-flopped it the opposite direction, 

so instead of the deck being to the front of the 

building, the deck is now to the back of the building. 

  So, that was the difference in that.  In 

essence, we had a basement unit now that had two 

floors.  We had a top unit that had two floors with a 

loft area, where initially the first plans were just 

one floor that was an income-producing floor that has 

a one-bedroom unit, underneath the other three that 

have floors was the top unit. 
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  CHAIRPERSON GRIFFIS:  In building 

permit, the second one issued the 8th of April 2002, 

were the documents for that, they were full documents 

and they were stand alone new base building permits? 

  MS. HARRIS:  Yes, correct.  Because it was 

totally different almost, just the whole interior 

layouts and everything. 

  CHAIRPERSON GRIFFIS:  So it wasn’t a 

revision to the previous permit, but this was a new 

permit? 

  MS. HARRIS:  No, it was changed. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. HARRIS:  But they treated it – they 

didn’t charge us the full amount again in terms of the 

cost, they just charged us an amended price for it.  

It was like $140 dollars.  An initial permit was like 

$1,330 dollars. 

  CHAIRPERSON GRIFFIS:  I see.  But it was a 

full set of documents? 

  MS. HARRIS:  Yes, it was. 

  CHAIRPERSON GRIFFIS:  Okay.  So that’s the 

history. 

  MS. HARRIS:  At that point we had 

continued working and on July 3rd, we got a stop work.  

The stop work was basically saying that we were doing 
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work there that was not on the plans.  Well, based 

on the permit that they were looking at, that was 

absolutely correct.  However, they hadn’t looked at 

the new set of drawings that we had put in.  For some 

reason, they never looked at the new set of drawings 

that we had put down, and when he came there and I 

realized that it was the old permit that he was 

looking at, I showed him the new permit, he went down 

and verified it, and then they lifted the stop work.  

We have a copy of the stop work and it states that we 

misrepresented what we were doing there, but then 

after they realized that we had changed plans, then 

they lifted it. 

  CHAIRPERSON GRIFFIS:  Okay.  Are you going 

to submit that into the record? 

  MR. COOPER:  Yes, we will. 

  CHAIRPERSON GRIFFIS:  Does it identify the 

permit number that the stop work order was issued on? 

  MS. HARRIS:  Yes, it does. 

  VICE-CHAIRPERSON MILLER:  I just want to 

ask a clarifying question.  If you were to build, if 

you were to have built the structure in accordance 

with the September 19th, 2001 plans, would you be 

needing any relief today with respect to the variances 

or special exception? 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

202

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MS. HARRIS:  I honestly can’t answer 

that question. 

  VICE-CHAIRPERSON MILLER:  Okay.  I’m 

trying to glean from some of the documents that I’ve 

read.  It sounds like in the second, in the revised 

permit you added a story, which is one of the 

variances you’re seeking, and apparently that 

increased the height, and you added a stairway also, 

which increased the lot occupancy.  Okay. 

  MR. COOPER:  Correct.  It’s unclear 

whether, looking retrospectively now, whether even 

then they should have said go to BZA, but they didn’t, 

they approved it in September, came back in April with 

a completely new set of drawings with new revisions, 

was reviewed by Historic Zoning, and they issued the 

permit in April or July - April.  Both times, no 

district government agency said go to Board of Zoning 

Adjustment, so when she said I’m not sure, it’s 

because there was a loft issue on the first permit 

application on that fourth story, and that was 

reflected on the drawings and was approved, but they 

did not recommend that they go to Board of Zoning 

Adjustment at that time.  So, in either of those two 

permits were they referred to the Board of Zoning 

Adjustment, even though clearly, on the second permit, 
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there was clearly a larger fourth story structure, 

and that rear staircase was required by the fire 

marshal’s office. 

  VICE-CHAIRPERSON MILLER:  Thank you. 

   MS. HARRIS:  Okay.  So then after July 3rd, 

when we got the stop work order, it was the Building 

Permit B438630, which was the initial, the very first 

one that we got on September 19, 2001.  They stop 

worked us on the initial one. 

  VICE-CHAIRPERSON MILLER:  The stop work 

order was July 3rd, what year? 

  MS. HARRIS:  2002. 

  VICE-CHAIRPERSON MILLER:  And for what 

purpose? 

  MS. HARRIS:  It was for, it says for 

misrepresentation of fact of which permit application 

and plan approval was based. 

  CHAIRPERSON GRIFFIS:  It’s right in front 

of us. 

  VICE-CHAIRPERSON MILLER:  Oh, was this in 

their file previously? 

  MR. MANN:  We just handed it out. 

  VICE-CHAIRPERSON MILLER:  You just handed 

it out, okay. 

  CHAIRPERSON GRIFFIS:  It does note that 
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it’s the first building permit, and obviously the 

second was issued in April.  The stop work was issued 

in July.  It should have been looking at, as you 

stated, the second set of plans. 

  MS. HARRIS:  Exactly.  So once they 

verified that, then they lifted the stop work. 

  CHAIRPERSON GRIFFIS:  Although it’s 

interesting, what they’re citing is the violation that 

should have been picked up, as you’re saying, through 

the DCRA permit review.  Okay. 

  MS. HARRIS:  So, henceforth, we continued 

the work, and then in October – I had gotten several 

calls from DCRA from Mr. Denzel? 

  CHAIRPERSON GRIFFIS:  Denzel Noble? 

  MS. HARRIS:  Denzel Noble and Mr. Toye? 

  CHAIRPERSON GRIFFIS:  Bello? 

  MS. HARRIS:  Yes.  I got calls from both 

of them and they were saying the neighbors were 

complaining, and so they were coming out back and 

forth, and they were checking us for everything, and 

we had complied with everything.  Finally, they told 

me to come down in October - the first week of 

October, because they had gotten a call from the 

Council’s office, and they had reviewed the plans 

again.  So they said that after looking at the plans, 
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they realized that the structure was not in 

compliance with the zoning laws, so he said that I 

could continue to do the work there, but I would have 

to resubmit the law part, that we had already built, 

to BZA.  At the time I didn’t know what he was talking 

about because this was the first time – I didn’t know 

anything about BZA or anything like that.  I said 

okay. 

  Basically that’s what happened.  From that 

point I started to work on trying – because at this 

point I’m running out of money.  A lot of things had 

happened that I didn’t know I was going to have to do 

to the house, so we’re working on the project and I 

ran out of money, so I decided that I would try to 

just get it to the point where I could get it closed, 

then I could refinance, then I could deal with all the 

issues that I need to deal with. 

  As time went on, I made a note to myself, 

we got all the closing permits, and after we got all 

the closing permits, we came into January of 2003 

through June.  At this point I was doing it very slow 

at that time because I was doing the money out of my 

pocket, because I had run out of money, so I was 

throwing the money out of my pocket.  I was working on 

that other project, and once I got that sold, I 
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started using that money to try to complete T 

Street. 

  During that time I did the research to 

find out what I had to do to get to BZA.  Then to come 

to find out that when Mr. Toye told me I needed to 

resubmit to BZA, that he was supposed to give me a 

letter.  So I went back to BZA, and this is now June 

2003, and I talked to Ms. Faye, and Ms. Faye, she gave 

me a letter and she gave me an outline explaining the 

things that I needed to do.  So, after I got the 

outline from her, from that point I had had the whole 

building painted entirely.  I was out of money again, 

because at this point I realized I had to get an 

attorney because I really didn’t know what I was doing 

and I didn’t know how to proceed.  So, what I said was 

I’ll just wait until I get some more money.  I got 

another building that I’m getting ready to refinance, 

and I had one I was going to sell and not going to 

continue to finish. 

  So, from that point, from August to 

December 2003, we didn’t do anything.  We came back 

this year, January 2004, because I had finally got 

some more money, and we completed the building between 

January and March 15, because we completed on March 

15th.  I remember specifically because at that point I 
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was looking at attorneys, because from there I was 

going to get an attorney because I had to get the 

condo docs, I was going to need to get a Certificate 

of Occupancy, and so many other things I need to do, 

so I was going to try to have an attorney help me do 

all this stuff so I could get it done properly and 

right. 

  Then, on March 27, the building had water 

damage - a toilet ran over and it damaged the whole 

bottom unit, so I was like, this can’t be happening.  

So I had to get an insurance claim put out, and I got 

all that done, and then I retained Mr. Cooper on April 

13, and I told him everything that was happening, and 

in the interim I was going back and forth trying to 

deal with the insurance company and what I needed to 

do to get the building back to where it was. 

  Then, on July 16th, we finally got to the 

point where we filed BZA hearing, then we came here 

about a month ago and it was continued because we did 

not let the neighbors know about this hearing. 

  CHAIRPERSON GRIFFIS:  Good.  So that 

brings us to today, in which case you’re going to 

present an argument for the special exception. 

  MR. COOPER:  Since we were here the last 

time, we were able to present our application to the 
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ANC, and the Advisory Neighbor Commission has 

voted, on November 4, seven/one/one in support of the 

Applicants. 

  CHAIRPERSON GRIFFIS:  Okay.  I think the 

ANC’s here. 

  MR. COOPER:  Correct.  We’ve also had some 

continued negotiations and discussions with, and this 

was addressed at the last meeting that we had in 

October, that we would continue our discussions with 

the Westminster Neighborhood Association.  We did do 

that.  Unfortunately, we weren’t able to meet any 

final resolution of their issues, but we have when we 

continued to discuss it out in the hallway immediately 

before coming in.  And again, I’ll just go over the 

statement that I submitted. 

  CHAIRPERSON GRIFFIS:  One quick 

clarification on the history.  When did you go to the 

Historic Preservation Review Board?  For this 

property. 

  MS. HARRIS:  For this property?  I went 

twice.  I went the first time in July 2001, and the 

second time in February of 2002. 

  MR. COOPER:  Both applications, both 

permits that were issued, went to Historic for review 

and approval, and they approved both times. 
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  CHAIRPERSON GRIFFIS:  So the last time 

you were there was February ’02? 

  MS. HARRIS:  Correct. 

  CHAIRPERSON GRIFFIS:  Isn’t that before 

the second permit of April 8, 2002? 

  MS. HARRIS:  No, we had to go to them 

first because they sent us back there. 

  CHAIRPERSON GRIFFIS:  Right, okay.  But it 

was attendant to the documents that then were issued 

in April. 

  MS. HARRIS:  Right.  They wouldn’t approve 

it without their approval first. 

  CHAIRPERSON GRIFFIS:  Because that would 

be the last stop when you get conceptual approval. 

  MS. HARRIS:  Exactly. 

  CHAIRPERSON GRIFFIS:  Okay. 

  VICE-CHAIRPERSON MILLER:  I just want to 

ask a quick question on history as well.  With respect 

to this stop work order that says there was a 

misrepresentation of fact, I believe you said that 

they were under the wrong impression because the 

second, the revised permit had been issued and you 

were in compliance with that permit, right? 

   MR. COOPER:  Correct. 

  VICE-CHAIRPERSON MILLER:  Did they issue 
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anything in writing when they lifted the stop work 

order to correct the record in writing? 

  MR. COOPER:  Unfortunately, the DCRA does 

not issue any kind of letter lifting the stop work 

order.  It’s all verbal.  They come back and say okay 

you can proceed forward.  They check the record.  In 

fact, if you note on the stop work order where it says 

906 T Street, Northwest, the permit number they’re 

referencing, again, is that first permit, which didn’t 

include a fourth-story loft and a stairwell in the 

back. 

  Once it was brought to Mr. Lambert’s 

attention that oh, there’s a second permit, he looked 

at it, he said, “oh, yes, this does make reference to 

it, okay, no problem, proceed forward.”  And no one 

said at that point, hey, you’ve got to do something 

else, they said proceed forward, you’re cleared up, 

continue with the construction. 

  Between then and October they actually did 

all of the - they completed everything, they had the 

roof on on all of the structure, and it was at that 

point that Mr. Bello said, hey, we’re getting 

complaints, we need to have you go to BZA, but at that 

point it was already built. 

  VICE-CHAIRPERSON MILLER:  Okay.  Thank 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

211

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you. 

  MR. COOPER:  A special exception, again, 

we’re saying a special exception from subsection 

3104.1 for lot occupancy is warranted in this 

circumstance.  A special exception from section 223 

with respect to allowable lot occupancy is warranted.  

First, the Board is authorized, obviously, to grant 

special exceptions where, in their judgment, the 

special exception will be in harmony with the general 

purpose and intent of the zoning regulations and maps.  

Pursuant to section 223, the permissible lot occupancy 

of a flat in the R-4 District, when combined with a 

conversion or significant renovation, can be increased 

from 60 percent, which will be the base in R-4, to a 

70 percent lot occupancy. 

  Pursuant to the calculations provided to 

the Applicant from Ms. Faye at DCRA, we were at 

approximately 64.6 percent lot occupancy, obviously 

above the regularly permissible 60 percent, but then 

under section 223, below the 70 percent, which would 

be allowed in the R-4 District. 

  The increase in the footprint of the 

structure, again, was to accommodate an enclosed 

staircase that was required by the D.C. fire marshal 

in that second set of approved plans, thus providing 
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an additional means of egress from the third floor, 

which is the second story - second unit.  The rear 

staircase does not extend to the rooftop or the fourth 

story of the building, and does not provide any kinds 

of means of egress from that higher elevation.  In 

fact, it only extends about eight feet, seven inches, 

from the original building’s footprint.  As stated in 

the statement, in order to qualify for the additional 

lot occupancy under the special exception, the 

Applicant must prove, to the satisfaction of the 

Board, that the addition does not have a substantially 

adverse effect on the use and enjoyment of any 

abutting or adjacent dwelling or property, and we’ll 

take those criteria in order.  The first being that 

the light and air available to neighboring properties 

are not unduly affected, and the photographs that were 

appended to the Application clearly reflect the 

relationship of the neighboring properties to 906 T 

Street. 

  This building, although in normal row 

structure style, is actually fully detached.  It is 

the end of a row structure at an alley on one side to 

the west, and to the east it’s about ten feet from the 

side or rear of the adjacent property, which faces 

both 9th Street and T Street.  The southernmost edge of 
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the subject structure at 906 sits approximately 65 

feet from the nearest improvement, which is the rear 

of 905 Westminster Street.  So, it’s 10 feet from the 

side of the adjacent property.  It sits on an alley, 

and the rear of the structure is 65 feet from the 

nearest structure, and that 905 Westminster Street 

actually is a newly renovated condo conversion of a 

single-family row dwelling to three condominium units. 

  The Applicant submits that the additional 

lot occupancy from 60 percent to 64.6 percent has no 

effect or impact, unduly or otherwise, on the light 

and air available to the neighboring properties.  The 

rear staircase neither blocks nor inhibits the light 

or air of the neighboring properties to the east or to 

the west.  Again, this property sits on the south side 

of T Street, and as we had testimony in another case 

on Constitution Avenue, that the azimuth of the sun 

and the direction of the sun going from east to west, 

and we had plenty of testimony on that. 

  CHAIRPERSON GRIFFIS:  I don’t recall.  

Okay. 

  MR. COOPER:  The privacy of use and 

enjoyment of neighboring properties are not to be 

unduly compromised.  Again, as previously stated, the 

building is fully detached and the extension at the 
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rear is only about eight feet.  As there are no 

windows or doors which face the neighboring properties 

from the staircase addition on the back, there’s no 

visual intrusion into the privacy of use and 

enjoinment of the neighboring properties or the 

owners.  Third is that the addition, again this is 

just the staircase addition in the rear, which 

compromises the 64.6 percent occupancy, together with 

the original building, adds view from the street, 

alley or other public way, do not substantially or 

visually intrude upon the character, scale and pattern 

of houses along the subject street frontage.  Again, 

the rear staircase addition does not substantially or 

visually intrude upon the character, scale and pattern 

of the neighboring properties. 

  Finally, in demonstrating compliance with 

(a), (b) and (c) above, the Applicant has used the 

representations, drawings, photographs to reflect the 

condition of, and the situation of, the addition, as 

well as the aerial photographs provided by the Office 

of Planning, support the minimal impact of this 

increase in lot occupancy on adjacent properties. 

  CHAIRPERSON GRIFFIS:  Okay.  Let’s move on 

to the variance. 

  MR. COOPER:  As to the variance, a 
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variance from the height and number of stories 

permitted in the R-4 zone district is justified.  

Again, we believe it’s justified and warranted under 

the circumstances.   

  Beginning in 2001 the Applicant presented 

her building permit applications to this Historic 

Preservation Office, the Zoning Administrator and the 

DCRA permit process in good faith.  All of those 

drawings reflected the increased height and number of 

stories.  This is from the original set of drawings, 

it showed the building in its then current condition, 

and then the revised or amended or second permit 

application clearly identified the number of stories, 

the height of the structures, and we’ve attached those 

drawings from that second permit application for 

review. 

  We actually have now in our possession, 

and I can provide copies, we actually have copies of 

the drawings that were appended to the first building 

permit application.  As you can imagine, once she 

obtained a second permit, the first permit drawings 

were meaningless and they were all tossed. 

  MS. HARRIS:  That’s not totally – what 

happened was, I had a set but I took it down to Mr. 

Toye because they couldn’t find it anywhere, and I 
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gave him my original set because it had the 

original stamps on it, so I gave it to him at that 

time, and the copy I had got ditched when they were 

cleaning out the place. 

  VICE-CHAIRPERSON MILLER:  I just don’t 

understand how the 2001 permit is really relevant to 

your variance case. 

  MR. COOPER:  Only to the extent that the 

Applicant complied with the law by submitting a 

building permit application and then following it up 

when it was reviewed and approved by Historic, and 

then followed-up with a second building permit 

application, which went through the exact same process 

and was reviewed and approved.  It isn’t relevant to 

the extent that it did not, we don’t believe, it would 

have required any BZA action, but it does show the 

progression of the activities of the Applicant with 

respect to this building, that she started the process 

in 2001 to gut it and do the renovations and then came 

back with the approved second set of drawings. 

  So, you’re absolutely right, Commissioner 

Miller, it isn’t relevant to the area variance, but it 

is relevant to her good faith efforts to obtain 

permits and stay in compliance with the District of 

Columbia laws. 
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  So the second set of drawings that were 

approved in April reflected the increased height and 

the number of stories clearly and fully, and despite 

the full and complete review of the building permit 

application, the appended drawings and plats and the 

ultimate issuance of the requested permit, the same 

government agencies later declared that the approvals 

had been in error, and then they referred the 

Applicant here to the Board of Zoning Adjustment.  To 

that, it is that reason why we believe the Applicant 

presents an extraordinary exceptional situation or 

condition for the Board’s consideration. 

  Anecdotally I guess, this happens a lot, 

so it may not be as exceptional or extraordinary.  It 

happens a lot where there are issues that happen at 

the DCRA which then require applicants to come here, 

but we believe that this is actually an extraordinary 

exceptional circumstance.  Errors are made from time 

to time at DCRA. 

  CHAIRPERSON GRIFFIS:  You’re not saying 

that buildings get built all the time, then come out 

to be non-compliant with zoning or other regulations, 

are you? 

  MR. COOPER:  I won’t say all the time, no.  

I didn’t say all the time, but from time to time. 
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  CHAIRPERSON GRIFFIS:  You got me 

nervous there.  There’s a certain amount of base 

reliance you have in the safety of the city.  Okay. 

  MR. COOPER:  I think we all do, but from 

time to time there are circumstances that arise where 

permits are issued, and they’re issued in error by the 

Department of Consumer Regulatory Affairs, but we 

believe the Applicant here presents an extraordinary 

exceptional situation or condition for the Board’s 

consideration.  The physical –- 

  VICE-CHAIRPERSON MILLER:  Can I just 

interrupt you there? 

  MR. COOPER:  Sure. 

  VICE-CHAIRPERSON MILLER:  On that point, 

if you’re saying here it’s an extraordinary situation, 

but on the other hand you’re saying DCRA from time to 

time issues these incorrect permits or something.  Do 

you want to distinguish a little bit what makes this 

case then extraordinary? 

  MR. COOPER:  By all means, and when I made 

that comment I was sort of making it in a sense of 

comic relief to a certain extent.  Clearly, errors are 

made from time to time, and cases, I know I’ve brought 

several here myself where an error has been made.  I 

guess the point I was making was that although errors 
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are made from time to time, they are exceptional. 

  Hundreds, if not thousands, of permits are 

approved properly, there are no issues or problems, 

but from time to time errors are made which causes 

applicants to come to the Board of Zoning Adjustment 

for consideration and review of those applications.  

What I’m saying is that those are exceptional 

circumstances, and they present exceptional 

circumstances to the Applicant, clearly because, and 

again, I don’t know how many cases you all see on a 

day-to-day basis, and it may very well be that you all 

look at these and say this happens often, and that in 

and of itself isn’t exceptional, but clearly to this 

Applicant, who that’s never happened to, it is clearly 

an exceptional circumstance to be granted a permit, 

build the construction pursuant to the permit, and 

then be told after it’s constructed that oh, we made 

an error.  It’s exceptional to her. 

  CHAIRPERSON GRIFFIS:  Well, it certainly 

isn’t the standard process.  Yes, you are correct.  We 

hear appeals on permits where people believe they’re 

issued in error, and we decide that, would be the body 

that does decide that, but I would tend to agree that 

it seems to be a unique situation where something is 

actually constructed by an issuance of a permit 
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without a lot of other peculiar history of 

submissions, and then to come back and have to get 

relief for something that’s already been constructed.  

Okay. 

  MR. COOPER:  That is the fact that I was 

making, that this is an extraordinary circumstance 

where it was actually constructed and then was told 

that we approved it in error and I have to go to the 

Board of Zoning Adjustment.  And again, the drawings 

clearly indicate that the Applicant sought permission 

to increase the height of the existing structure by 

one story, up to the height of 41.75 feet.  The 

building permits were, obviously, paid for and issued 

and the construction commenced. 

  CHAIRPERSON GRIFFIS:  So what’s the 

practical difficulty if this is the uniqueness, the 

zoning history of this? 

  MR. COOPER:  Well, at this stage it’s not 

known how much it would cost to remove the fourth 

story, but the practical difficulty is a financial 

one, and also potentially a structural one.  

Obviously, the fourth story is tied into the third 

story, the roofs are all tied in, the HVAC systems are 

all tied in, there are sprinkling systems that are all 

tied in, there are stairwells that are appended inside 
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and out.  It would be a financial nightmare to 

require her to remove the fending fourth story, and/or 

to reduce it from 41.75 feet down to 40 feet, because 

even if it weren’t a separate story, let’s just say 

that it met the mezzanine loft requirements, the 40 

feet height is permitted, it’s that offending 1.75 

feet that’s really here as well, not only the fourth 

story, but the 41.75 feet.  So, the alternatives would 

be reduce it down by 1.75 feet, but again, you have an 

issue there with the interior ceiling height, and we 

also have all of the interior structural members, HVAC 

and sprinkling.  That’s all tied in in that top two 

feet. 

  We investigated a number of different 

options to minimize the request here to the Board.  If 

we were able to create, or sort of revise, that space 

on that top floor so that it met the mezzanine or loft 

requirements, then we would be asking for a fourth 

story, we’d only be asking for the 41.75 feet. 

  We investigated that, had architects and 

contractors come out.  The unfortunate part about it 

is that the area that’s immediately below this loft 

area, are the two bathrooms on the floor below, so if 

we were to remove the floors from the fourth floor, 

you’re looking down into the bathrooms.  If it were a 
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living space that was just an open living space, 

then obviously that could be accomplished to meet the 

mezzanine requirements, and then we would only be 

asking for the approval for the 1.75 feet.  But again, 

none of those were actually feasible, not only to the 

cost, but the difficulty in redesigning the structure 

and creating appropriate livable space below. 

  Seeing that there’s no substantial 

detriment is placed upon the surrounding community if 

it’s approved, if the variance is approved.  Again, 

this approval to the 41.75 feet, or to the additional 

fourth story, does not cause any substantial detriment 

to the public good.  There’s no burdensome traffic, 

noise, light or other offensive activity that will be 

evident as a result of approval of this additional 

1.75 feet and this additional story. 

  Again, finally, it’s also the area 

variance is not inconsistent with the general intent, 

purpose and integrity of the zoning regulations, which 

provide for conversions of these properties from 

single family to flats, and ultimately, into 

condominiums.  There are other properties which are 

similarly constructed with those additional fourth 

stories, and I’ve listed them there as 1511 S Street, 

Northwest, and 1916 to 1922 12th Street. 
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  Additionally, the Odd Fellows building, 

which is right at the corner of 9th and T on the 

southeast corner, is actually a four-story structure, 

so only two buildings down this building sits there 

four plus stories in the same zone district. 

  CHAIRPERSON GRIFFIS:  Yes, but they’re odd 

fellows. 

  MR. COOPER:  Yes, they are.  So what we’re 

–- 

  CHAIRPERSON GRIFFIS:  What zone are these 

properties in that you’re listing? 

  MR. COOPER:  They’re all R-4. 

  CHAIRPERSON GRIFFIS:  They are? 

  MR. COOPER:  Yes.  From what I understand 

the others, 1511 S and 1916 to 1922 12th, I believe, 

are all R-4. 

  CHAIRPERSON GRIFFIS:  So how’d they do it?  

The 1511 S Street, is that one of the ones that you 

spoke of? 

  MR. COOPER:  Yes. 

  CHAIRPERSON GRIFFIS:  That’s also R-4? 

  MR. COOPER:  I believe it is.  Or less. 

  CHAIRPERSON GRIFFIS:  How old do you think 

that addition is?  Do you have any idea of the history 

of that addition? 
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  MR. COOPER:  I don’t. 

  CHAIRPERSON GRIFFIS:  That looks like a 

five-story building actually. 

  MR. COOPER:  It’s as tall, if not taller, 

than this structure, at least appears.  We’ve had the 

architect sort of canvas the neighborhood, and he gave 

us those two structures that are taller or as tall as 

this *(3:37:30). 

  CHAIRPERSON GRIFFIS:  Okay.  So what’s the 

point that we need to see these for? 

  MR. COOPER:  Just that there’s no, and 

I’ve raised this as there being no substantial 

detriment, and I included the Odd fellows building is 

that there are other buildings in the community that 

are this high.  In line with that is the Historic 

Preservation Review and Approval.  They looked at this 

and reviewed it and said that it’s fine, that this 

additional height did not detract from the integrity 

of the community as far as the historic aspect of it, 

not necessarily the zoning, but a historic aspect of 

it.  Although the office of Planning report says that 

those approvals were in error, they were, in fact, 

approved. 

  Again, the prejudice now and the cost and 

the practical difficulty lies with the Applicant in 
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relying on the approvals of the city and in 

constructing this fourth story addition to the 41.75 

feet. 

  So, what we’re asking is approval, not 

only of the special exception, but also of the 

variance. We believe that we met the criteria required 

for both special exception and the area variance. 

  CHAIRPERSON GRIFFIS:  Going to page 10 in 

your conclusion, you obviously have laid all this out 

that you’ve now given oral testimony for, but in going 

through you say that, of course, the Applicant has 

suffered greatly as a result of reliance on the 

official decisions by DCRA and also the Historic 

Preservation, and you make note of this issues of 

estoppels aside.  You haven’t raised really any direct 

issues of estoppel, is that correct? 

  MR. COOPER:  Not directly.  Only to the 

extent that there’s an estoppel issued.  The District 

issued these permits, and they were sought in good 

faith and they were issued.  The stop work order was 

issued and then lifted, they continued to construct, 

to now –- 

  CHAIRPERSON GRIFFIS:  I guess I wanted 

just to clarify, you’re not resting your case 

presentation on estoppel issues, but rather going 
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straight forward with the relief that’s sought. 

  MR. COOPER:  We’re going forward, 

obviously, with the relief that’s sought.  We’re 

raising the issue of estoppel only in the practical 

difficulty aspect of the case and the reliance on the 

Applicant on obtaining the permits and proceeding 

forward in good faith. 

  CHAIRPERSON GRIFFIS:  Okay.  That makes 

some sense.  Very well.  Anything else? 

  MR. COOPER:  No. 

  CHAIRPERSON GRIFFIS:  Any questions from 

the Board? 

  COMMISSIONER HILDEBRAND:  Have you 

researched actually and verified that the properties 

you list as also four-story structures are, in fact, 

in R-4.  You physically documented that. 

  MR. COOPER:  The architect gave us these 

addresses or structures that are in the residential 

zones, and it may have been a more restricted 

residential zone, but obviously, anything between R-1 

and R-4 could be up to 40 feet and three stories.  He 

indicated that these buildings were, in fact, 

residential R-1 through R-4 and exceeded, and were in 

excess of the 40 feet.  Whether they were approved by 

the Board or not wasn’t really what we were able to 
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capture, it was just that there are structures in 

these communities that do have this or are similarly 

constructed. 

  COMMISSIONER HILDEBRAND:  You have 

verified, yourself, that they are, in fact, R-4. 

  MR. COOPER:  I did not.  I relied upon the 

architect who gave me the information. 

  COMMISSIONER HILDEBRAND:  Are they here 

with you today?   

  MR. COOPER:  The architect is not here. 

  COMMISSIONER HILDEBRAND:  Okay.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  All right.  Any 

other questions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Any 

cross-examination?  Westminster?  Let’s go. 

  MR. JOHNSON:  Ms. Harris, how much did you 

pay for this property? 

  MS. HARRIS:  I want to say about 160,000 

in 2000 September. 

  MR. JOHNSON:  I’m sorry? 

  MS. HARRIS:  September 2000, about 160. 

  MR. JOHNSON:  160,000? 

  MS. HARRIS:  Yes. 
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  CHAIRPERSON GRIFFIS:  Do you want to 

just identify yourself, first? 

  MR. JOHNSON:  Yes, Lynn Johnson on behalf 

of Westminster Neighborhood Association. 

  You submitted a plan, you said, in 2001 

for the interior work only.  In fact, you started 

doing some of your excavation work and exterior work 

at that time, did you not? 

  MS. HARRIS:  I submitted – ask me again, 

I’m sorry. 

  MR. JOHNSON:  The initial application you 

filed in 2001, I think you said it was in July of 

2001? 

  MS. HARRIS:  The initial application, the 

plan, yes, July 25, ’01. 

  MR. JOHNSON:  You started digging out the 

basement at that time, did you not? 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  You started taking off the 

rear wall, did you not? 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  Do you have a copy of those 

plans to show that that was permissible under your 

first permit? 

  MS. HARRIS:  I have the permit, the 
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building permit, and only have an elevation of what 

they had.  As I explained earlier, I gave Mr. Toye my 

original plans that had stamps on them, and the ones 

that I did have got lost in the construction debris. 

  MR. JOHNSON:  Your lawyer stated earlier 

that he does, he just found a copy of those initial 

plans that no one else has been able to find. 

  MS. HARRIS:  No, those are the elevations 

of what we agreed upon of what was on those plans 

before he submitted those plans.  That’s what was 

submitted at the time and approved, but that’s not 

approved plans, if that’s what you’re asking. 

  MR. JOHNSON:  Well, I’m confused.  If 

that’s representative of what you submitted to DCRA, 

well then I would like to see them to see what level 

of excavation you could do at that time. 

  MS. HARRIS:  That’s what I’m telling you, 

these aren’t construction drawings, these are just 

elevation things that we talked about in terms of 

design.  I don’t have a set of drawings, the District 

doesn’t have a set of drawings.  I’ve tried to go and 

get those drawings to find out what happened to them.  

All they have is the permit.  What I did at the time 

when they couldn’t find those drawings, I took my 

original copies to them, because I wanted to also 
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prove to them that they were their plans because it 

had all the red stamps and everything on them, and I 

gave them to Mr. Toye at that time. 

  MR. JOHNSON:  Does he have them now? 

  MS. HARRIS:  Probably not, because nobody 

can seem to find them. 

  CHAIRPERSON GRIFFIS:  Where are we going 

with this, finding the documentation for the first 

permit? 

  MR. JOHNSON:  Right.  There appears to be 

no copy of the documentation of the first permits 

where she started the work in September of ’01. 

  CHAIRPERSON GRIFFIS:  Right.  But why 

would we be concerned with that in this variance 

application? 

  MR. JOHNSON:  Only to show that – she’s 

coming before you with a variance request stating that 

she’s followed all the rules and that she got hit 

between the eyes by DCRA, but that because she has 

followed the rules she should have this exceptional 

condition met.  What we’re trying to show is that she 

didn’t follow all the rules, and she started work in 

September of 2001 way beyond what she had approvals 

for. 

  MS. HARRIS:  I don’t think you quite know.  
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First of all, you’ve never seen the plans –- 

  CHAIRPERSON GRIFFIS:  Okay.  That’s not a 

question to you actually.  But don’t we fast forward 

for the Board’s jurisdiction and purview on this and 

look at the April 8, 2002 permit? 

  MR. JOHNSON:  We do. 

  CHAIRPERSON GRIFFIS:  And the substance of 

that, if it was in the scope, if there’s stuff outside 

of the scope , then clearly your point would be 

stronger, but if there isn’t, I don’t know what it is.  

Going back to a permit that I think is fairly moot in 

this application may not be fruitful. 

  MR. JOHNSON:  I’m going to pass on it.  

Other than showing her propensity to not follow the 

rules, I don’t think it has any significance either.  

Let me go to August of 2002, because that is a 

critical date and we’ll find out at that point what 

she did and hadn’t done by the time she knew she 

needed to get your blessings.   

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. JOHNSON:  But right now if I may show 

Ms. Harris a copy, some photographs of her property 

and ask her to verify that’s approximately how it 

looked. 

  CHAIRPERSON GRIFFIS:  Wait a minute –- 
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  MR. JOHNSON:  I’m jumping ahead. 

  CHAIRPERSON GRIFFIS:  I know.  You’re 

introducing evidence in cross-examination.  You need 

to save it for your case presentation. 

  MR. JOHNSON:  Well, I am, but because I’m 

trying to limit my number of witnesses before this 

Board so you can have dinner tonight, I thought I’d 

introduce the photographs to her. 

  CHAIRPERSON GRIFFIS:  I eat late.  

However, first of all, I don’t think you need to have 

her verify and introduce the evidence.  If you want to 

present it in your case, that’s fine.  If you want her 

to comment on it, let’s go right to it, what’s the 

questions? 

  MR. JOHNSON:  What I’d like to do while I 

ask her this cross-examination is simply present this 

to the panel if I may. 

  CHAIRPERSON GRIFFIS:  That’s fine.  Do you 

have copies? 

  MR. JOHNSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  The questions 

relating to these photographs go directly to the 

testimony that she’s provided, correct? 

  MR. JOHNSON:  To the testimony, I’m sorry, 

that who provided? 
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  CHAIRPERSON GRIFFIS:  That the 

Applicant did. 

  MR. JOHNSON:  It does, yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Let’s move 

ahead. 

  MR. JOHNSON:  Now, you obtained that first 

stop work order, you claim, in – 

  MS. HARRIS:  I didn’t claim nothing, 

*(3:57:42). 

  MR. JOHNSON:  Okay.  Your Application 

states you had no stop work order, is that correct? 

  MS. HARRIS:  No, it doesn’t. 

  MR. JOHNSON:  The Application before this 

Board here. 

  MS. HARRIS:  No, it states in the summary 

that we did have a stop work order. 

  MR. JOHNSON:  Maybe your amended does.  

The point is this, this is your first one, July of 

2002, is that correct? 

  MS. HARRIS:  That’s the only one. 

  MR. JOHNSON:  All right.  That’s the only 

one you said you received. 

  MS. HARRIS:  Yes, that I have knowledge 

of, yes.  Where’s the other one?  Do you have a copy 

of it? 
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  MR. JOHNSON:  When you hired Mr. 

Maiden, was that January of 2002? 

  MS. HARRIS:  That was January 2002, yes. 

  MR. JOHNSON:  At that point you had 

already torn out the walls? 

  MS. HARRIS:  At that point I had already 

torn out the walls. 

  MR. JOHNSON:  Now –- 

  MS. HARRIS:  I think you should also know, 

Mr. Johnson, that –- 

  CHAIRPERSON GRIFFIS:  I suggest, you just 

need to answer his questions. 

  MS. HARRIS:  Okay. 

  MR. JOHNSON:  You submitted the same plan, 

if I understand your testimony, in August of 2002 that 

you did in January of 2002? 

  MS. HARRIS:  No, why would I submit – what 

do you mean I submitted the same plans.  I gave them 

the plans that were already approved. 

  MR. JOHNSON:  The ones that were approved 

in April 2002? 

  MS. HARRIS:  April 8, 2002.  Those were 

the plans that I gave to Mr. Toye.  Those were the 

plans that they have on record. 

  MR. JOHNSON:  But then, are you familiar 
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with Inspector Andre Protus? 

  MS. HARRIS:  No, I’m not familiar with 

Inspector – yes, I am.  He called me this year on the 

phone.  I talked to him once on the phone, if that’s 

who you’re talking about, yes.  And they called me to 

come down there and I spoke with him, yes. 

  MR. JOHNSON:  And he said you could not 

occupy the property until you came before –- 

  MS. HARRIS:  No, sir, he did not say that.  

He was asking me a question because he had no idea 

what was going on with the property.  He was basically 

asking me to fill him in on the status of the 

property, and that’s what I did.  He never once said 

that to me. 

  CHAIRPERSON GRIFFIS:  Is he the MPD?  Who 

are we talking about? 

  MR. JOHNSON:  A construction inspector. 

  CHAIRPERSON GRIFFIS:  From DCRA? 

  MS. HARRIS:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. JOHNSON:  I’m sorry, do I need to mark 

these before I give them to her? 

  CHAIRPERSON GRIFFIS:  No.  We’re a full 

service, we’ll mark them.  

  MR. JOHNSON:  I show you what is called 
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your applicant for construction permit.  I ask you 

to review it, that was dated December 14, 2002.  Did 

that tell you that you must revise the existing permit 

to delete the loft? 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  And that was filed in 

response to what? 

  MS. HARRIS:  That was filed in response to 

me going to speak to Mr. Toye that I’ve already 

testified about.  We did that right, something 

happened with Mr. Toye.  As a matter of fact, I think 

that during the time that this happened, he was also 

leaving the company.  The bottom line is, yes. 

  CHAIRPERSON GRIFFIS:  What are we looking 

at?  I can tell you what we’re looking at, nothing.  

What is this? 

  MR. JOHNSON:  This is the application for 

construction permits on private property. 

  CHAIRPERSON GRIFFIS:  So, Ms. Harris’ 

application for a permit. 

  MR. JOHNSON:  That’s correct, the one in 

September of 2002. 

  MS. HARRIS:  But it wasn’t an application 

for a permit, it was something that Mr. Toye told me 

to do just to, because when he said resubmit it to 
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BZA, the part where it says delete, he told me to 

have my architect fill this out.  He knew Mr. Maiden 

directly, he filled out so that they can give us just 

another permit stating that this happened, but there 

was no new permit. 

  CHAIRPERSON GRIFFIS:  Okay.  Can I just 

clarify, when you say Mr. Bello, Toye Bello is who 

you’re talking about, is that correct? 

  MS. HARRIS:  Yes, I believe so. 

  CHAIRPERSON GRIFFIS:  And he was with 

DCRA, the acting zoning administrator at the time, 

right? 

  MS. HARRIS:  Right. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

We’re just waiting for copies and they’re going to be 

out any second now. 

  MS. HARRIS:  They weren’t new plans, 

though.  He’s asking me like I submitted brand new 

plans, it was nothing like that. 

  CHAIRPERSON GRIFFIS:  Okay.  Where is this 

in the process? 

  MS. HARRIS:  It’s at the very end on 

October 3rd. 

  CHAIRPERSON GRIFFIS:  Okay.  So you 

haven’t been issued a permit yet, you get a call from 
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DCRA, they give you this form to fill out as part 

of the processing for the permit?  Yes or no? 

  MS. HARRIS:  No.  I already had the one 

from –- 

  CHAIRPERSON GRIFFIS:  You already had a 

permit? 

  MS. HARRIS:  Right.  This is a follow-up 

after the neighbors had been calling.  They had me 

come down there to talk to them and everything, and 

they told me that I can continue to work, that this 

part that they did approve was an error and that I 

would have to come to you guys.  And so, in order – 

this is paperwork to follow-up that conversation.  

That’s all this is. 

  CHAIRPERSON GRIFFIS:  Wow. 

  VICE-CHAIRPERSON MILLER:  We don’t have it 

in front of us, so just that I understand it though, 

this permit that you’re talking about was issued after 

you had done your construction? 

  MS. HARRIS:  Right. 

  VICE-CHAIRPERSON MILLER:  Okay. 

  MS. HARRIS:  Correct. 

  CHAIRPERSON GRIFFIS:  Wait a minute. 

  VICE-CHAIRPERSON MILLER:  I know they’re 

talking about a construction permit, but –- 
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  MS. HARRIS:  It was $45 dollars for it. 

  VICE-CHAIRPERSON MILLER:  It was after 

they had done their construction. 

  CHAIRPERSON GRIFFIS:  The permit was 

issued after the construction? 

  MR. COOPER:  If I may, in the original 

submission that we gave to you, the last set of 

drawings, the ones that are stamped October 3, was the 

basis of that October 3 building permit application.  

Mr. Bello had her come back down, or the architect 

come back down, and resubmit sort of the now a revised 

April 4 application, which took off the loft.  It 

didn’t address the rear staircase or anything like 

that, he said delete this section and go to BZA and 

get approval for the loft.  So, it didn’t actually 

take it off the drawings, it was just sort of a 

recognition you can proceed forward with the 

renovation, the interior renovations of the building, 

but go to BZA pertaining to the loft. 

  CHAIRPERSON GRIFFIS:  But was there 

another permit, another number, actually issued in 

October? 

  MS. HARRIS:  Yes. 

  CHAIRPERSON GRIFFIS:  What number is that? 

  MS. HARRIS:  This is B423653. 
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  MR. COOPER:  B423653.  And it says 

revised existing permit to delete loft, but at that 

point the loft had already been constructed.  It was 

paperwork to allow us to go to BZA. 

  CHAIRPERSON GRIFFIS:  Now I follow, okay.  

And the date that that revision to the base permit was 

issued is what? 

  MR. COOPER:  October 3rd, 2002. 

  CHAIRPERSON GRIFFIS:  Which is the same 

date as the stamped revision on this document? 

  MS. HARRIS:  Exactly. 

  COMMISSIONER HILDEBRAND:  What was the 

status of construction at that time? 

  MS. HARRIS:  It was complete. 

  COMMISSIONER HILDEBRAND:  From April to 

October you had completed –- 

  MS. HARRIS:  I had completed the loft 

area.  Mr. Lambert, who came out and did the stock 

work, can confirm that.  It was already done.  Now, if 

you complete in terms of the exterior structural shell 

was done and the perimeters were framed out with the 

studs and everything, and the roof was put on.  The 

rubber roof, not *(4:05:26). 

  CHAIRPERSON GRIFFIS:  Okay.  Let’s go 

ahead. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

241

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  VICE-CHAIRPERSON MILLER:  Was the 

stairwell done at that point? 

  MS. HARRIS:  No, we hadn’t put the – I’m 

sorry, the stairwell was done at that point.  It was 

done at that point, yes it was. 

  VICE-CHAIRPERSON MILLER:  And according to 

your application you needed relief for that as well, 

so why was just the loft deleted? 

  MS. HARRIS:  I’m sorry, Ms. Miller, I 

can’t answer that. 

  VICE-CHAIRPERSON MILLER:  You don’t know.  

Okay, you just got it. 

  MS. HARRIS:  Right, you know, I just did 

what he said, no. 

  CHAIRPERSON GRIFFIS:  The stairs are 

clearly showing on the documents, and they’re not 

clouded at all.  Okay.  What’s next? 

  MR. JOHNSON:  Ms. Harris, you said you got 

approval in April of ’02 and you had substantially 

completed that fourth floor before all this of 2002, 

is that correct? 

  MS. HARRIS:  Absolutely. 

  MR. JOHNSON:  In four months you completed 

it? 

  MS. HARRIS:  Let me tell you why.  I can 
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show you receipts and stuff from my – 

  CHAIRPERSON GRIFFIS:  That’s all right.  

It’s just yes or no. 

  MS. HARRIS:  Yes, it was complete, yes. 

  MR. JOHNSON:  In fact, when you were 

halfway done, it fell down, didn’t it? 

  MS. HARRIS:  Yes, it did. 

  MR. JOHNSON:  The four-story fell down. 

  MS. HARRIS:  No, the four-story didn’t 

fall down, it was about 15 courses that fell down to 

the front of the building because they didn’t use the 

proper ties, brick ties, but that was right when 

spring was breaking out and it was cold and rainy that 

day.  I remember when it happened like it was 

yesterday. 

  MR. JOHNSON:  It was the spring, you’re 

right.  It was the east side and it was the spring of 

2003. 

  MS. HARRIS:  Oh, no it wasn’t, sir. 

  MR. JOHNSON:  Oh, did you get an OSHA 

violation? 

  MS. HARRIS:  No, a what violation? 

  MR. JOHNSON:  An OSHA, did the 

Occupational Safety and Health give you a violation 

for this? 
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  MS. HARRIS:  They gave me a violation, 

yes, but I don’t believe it was 2003.  Do you have it? 

  MR. JOHNSON:  No, we’re asking you for it. 

  MS. HARRIS:  I don’t have it, but no, it 

wasn’t 2003, you have your years wrong. 

  MR. JOHNSON:  So you fired the contractor? 

  MS. HARRIS:  Yes, I did, wouldn’t you? 

  MR. JOHNSON:  You didn’t pay that 

contractor? 

  MS. HARRIS:  No, I didn’t. 

  MR. JOHNSON:  You didn’t even pay your 

architect Maiden, did you? 

  CHAIRPERSON GRIFFIS:  Why do we care about 

that? 

  MS. HARRIS:  I didn’t pay Mr. Maiden? 

  MR. JOHNSON:  I’ll show you this exhibit, 

it’s called a plumbing permit application, Ms. Harris. 

  MS. HARRIS:  Oh my God, what is this 

about? 

  MR. JOHNSON:  Will you look at this 

application?  Do you recognize it? 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  All right.  That’s a 

plumbing permit application that was approved in 

August of 2002, is that right? 
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  MS. HARRIS:  Right.  It’s a *(4:07:50) 

on the sprinkler.  It’s for the sprinkler. 

  MR. JOHNSON:  It’s for the sprinkler? 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  So you didn’t start with the 

sprinkler until August of 2002, did you? 

  MS. HARRIS:  Yes, but you couldn’t put the 

sprinklers in until everything’s built. 

  MR. JOHNSON:  That’s right.  But you 

already knew at that point you needed to come before 

BZA, didn’t you? 

  MS. HARRIS:  No, I did not.  I didn’t know 

until October 3rd. 

  MR. JOHNSON:  I thought you testified you 

talked to Mr. Toye in August? 

  MS. HARRIS:  No, I did not. 

  MR. JOHNSON:  All right, so you’re saying 

October? 

  MS. HARRIS:  This is written on these 

documents, October 3rd, his writing, that’s the day 

that he did that, not me.  That wasn’t August. 

  MR. JOHNSON:  Looking at the prior 

application for construction permits, that’s dated 

September 14th.  It says revised existing permit to 

delete the loft. 
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  MS. HARRIS:  Correct, that was, but I’m 

saying on October 3rd we got that permit.  I had been 

down there to talk to him two or three times. 

  MR. JOHNSON:  Ms. Harris, the Board only 

wants to know when you were aware that you might have 

to have Board zoning approval for the variance.  You 

were aware -- 

  MS. HARRIS:  I was aware, not in August, 

no, I was not aware in August, no. 

  MR. JOHNSON:  Can we agree on September 

14? 

  MS. HARRIS:  Okay, we’ll agree on 

September 14th, but no –- 

  MR. JOHNSON:  Now, this application you’re 

sticking in the whole sprinkler system and you just 

got the permit in August of ’02, is that correct? 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  So if you look at this 

building permit application that I’m handing to you. 

  CHAIRPERSON GRIFFIS:  Enough with the 

building permits.  I don’t see where we’re going with 

this.  So you’ve established the fact that there’s a 

chronology that’s required in this.  This is not an 

appeal, this is not – we have a variance case in front 

of us. 
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  MR. JOHNSON:  But what I’m trying to –- 

she’s trying to say that her sole reason, I think, for 

getting a variance is that she was misled by DCRA and 

then she spent all this money to finish the fourth 

floor.  The reality is she spent most of that money 

after she had knowledge that that fourth floor needed 

a variance, and these permits show it.  This building 

permit here shows there was nothing of any plumbing 

thing done before October of ’02. 

  CHAIRPERSON GRIFFIS:  How does the 

plumbing permit show that?  What’s the date on the 

plumbing permit? 

  MR. JOHNSON:  The plumbing permit is 

October 28, ’02.  She has no bathtub, no water 

closets, no dishwashers, all the plumbing is done 

after September of ’02.  All the electrical I’m going 

to show you is done after ’02.  She had nothing done 

in August of ’02 except some walls that fell down. 

  MS. HARRIS:  That’s not true. 

  MR. JOHNSON:  She’s trying to claim she 

had the walls up, but I think she’s beginning to admit 

here, she had nothing done on the inside when she knew 

she had to come here.  What I’m trying to show the 

Board is she can’t make an argument that she spent all 

this money in good faith on reliance on DCRA.  She had 
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knowledge when she spent the bulk of her money for 

the fourth floor. 

  CHAIRPERSON GRIFFIS:  All right, there’s a 

quicker way to do this. 

  MR. JOHNSON:  All right. 

  CHAIRPERSON GRIFFIS:  Make the 

presentation.  Tell me the dates, tell me the 

plumbing, make the note, they can cross you, and let’s 

move on.  I have to be honest with you.  First of all, 

there’s two things.  You’ve got to get all those 

permits into the record now because you’ve discussed 

them.  Secondly, you lost me on, I don’t know what 

date, frankly.  I’ve got nothing in front of me, I 

don’t even know what you’re talking about.  We’re 

looking at September ’02 for sprinkler, plumbing, 

October 2, I’ve got an application here for Mr. Bello 

in September 14.  If you make the statement of what 

the Board really wants to know, first of all, I’m not 

sure you do, but get us what you are trying to do and 

make it succinct. 

  All right.  Like I said at the beginning, 

this is a perfect case presentation.  We’ve been 

giving it some latitude because they’re saying it’s 

going to be effective with our time, but so far it 

hasn’t proven that. So, does that make sense?  Put it 
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in chronology, set it up, list it off fast, is this 

true, Ms. Harris, yes or no, and we’ll move on. 

  MR. JOHNSON:  All right.  Just let me do 

the last two, and that’s probably all the exhibits we 

need. 

  CHAIRPERSON GRIFFIS:  What are they? 

  MR. JOHNSON:  They are plumbing permit, 

August 28, ’02, just to verify that. 

  CHAIRPERSON GRIFFIS:  She doesn’t need to 

verify that, you’re putting them in the record. 

  MR. JOHNSON:  Sure. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. JOHNSON:  And then there’s the 

electrical permit, January 17, ’03.  The entire 

electrical, 140 outlets –- 

  CHAIRPERSON GRIFFIS:  Is that electrical 

permit tied to the base building permit? 

  MS. HARRIS:  No. 

  MR. JOHNSON:  It’s the entire building as 

I understand it, including the fourth floor. 

  CHAIRPERSON GRIFFIS:  Yes, but the 

electrical permit is pulled off of a base building 

permit? 

  MS. HARRIS:  Yes, correct. 

  CHAIRPERSON GRIFFIS:  I’m asking you. 
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  MR. JOHNSON:  I don’t know the answer. 

  CHAIRPERSON GRIFFIS:  Okay.  Is that your 

understanding, Ms. Harris? 

  MS. HARRIS:  That’s absolutely –- 

  CHAIRPERSON GRIFFIS:  All right.  So which 

– he’s got this – go ahead, put them in and we need 

copies.  You’ve got to give us time.  If you put one 

of these in, you’ve got to give us time.  We’re 

sending this person out to make copies for this stuff.  

So, we’ve got a base building permit.  That electrical 

permit, let’s just take that one, January ’03, it’s 

tied to which base building permit, do you know? 

  MS. HARRIS:  It’s tied to the one in 

April. 

  CHAIRPERSON GRIFFIS:  So you’re April base 

building permit, you’re proceeding, April ’02? 

  MS. HARRIS:  Right. 

  CHAIRPERSON GRIFFIS:  And then you have 

all these other attendant sub-contracting permits to 

go to the base building permit. 

  MS. HARRIS:  Right, correct.  And if you 

note, what I said earlier, I did not – at the end 

there I was running out of money so the time was 

getting away in terms of that, but the structure of 

the building – what we’re talking about is the 
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structure of the four-story lot. 

  CHAIRPERSON GRIFFIS:  Yes, okay.  I 

understand that.  Is this the normal way this kind of 

stuff happens?  Development, renovation.  You pull the 

permit and then there’s other subsequent permits that 

come with it? 

  MS. HARRIS:  Right.  You pull a building 

permit and then every single sub that comes in has to 

have a copy of your building permit to even get their 

building permit, like it was electrical was E 

something, if it’s plumbing it’s P something, if it’s 

HVAC, it’s H something. 

  CHAIRPERSON GRIFFIS:  Which is tied to 

your architectural base building permit? 

  MS. HARRIS:  Exactly. 

  CHAIRPERSON GRIFFIS:  Okay.  

  COMMISSIONER HILDEBRAND:  I have one 

question to ask, sir. 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Hildebrand. 

  COMMISSIONER HILDEBRAND:  On the 

electrical permit that was pulled, would it have been 

pulled off of the revised October plans, and would it 

have not included electrical for the fourth floor, or 

did it include the electrical for all four floors? 

  MS. HARRIS:  It included the entire 
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building. 

  COMMISSIONER HILDEBRAND:  The entire 

building. 

  MS. HARRIS:  They could not have pulled it 

off, so you can be clear, the one for October, is more 

like a paper trail, but they would not have used that 

because it doesn’t have any plans with it, so when 

they go to –- 

  COMMISSIONER HILDEBRAND:  It was just in 

the elevation, it didn’t include the revised 

electrical drawings, which were still the April –- 

  MS. HARRIS:  Right.  That’s the main 

permit that everybody will have to work from because 

the drawings are based on that, so when they go to 

pull, like do the electrical, those drawings that were 

pulled for the building permit, they have electrical 

set in there.  So they couldn’t refer to the October 

one because if they refer to the October one, there’s 

no plans to show what the electrician is doing or what 

the plumber’s doing.  So, that’s why they all pulled 

down.  When I got my closings, they put the floors and 

everything on there.  I was never told that I was 

supposed to stop work, I was told I was supposed to 

come here, that’s what I was told. 

  CHAIRPERSON GRIFFIS:  You’ve got closings 
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on this building? 

  MS. HARRIS:  Yes. 

  CHAIRPERSON GRIFFIS:  On the loft space, 

too? 

  MS. HARRIS:  Yes, with the fourth floor in 

it, too. 

  CHAIRPERSON GRIFFIS:  Yes, see, I think 

there’s just a heck of a lot of miscommunication.  All 

right. 

  VICE-CHAIRPERSON MILLER:  Can I just ask 

one question?  On the train that Mr. Johnson’s going, 

were the bulk of your expenses prior to September 14, 

’02, or after that date? 

  MS. HARRIS:  Before, because when you talk 

about the structure, I had to point the whole entire 

building up.  I spent on brickwork alone $100,000, 

alone, and I can prove it. 

  VICE-CHAIRPERSON MILLER:  What are the 

expenses for this plumbing and electrical? 

  MS. HARRIS:  Okay, you’re asking me from 

after September 14?  The electrical, the guy charged 

me like $6,000 to do the whole electrical building, 

for the HVAC, that was 12,000, the plumbing was the 

most expensive, that was 16. 

  VICE-CHAIRPERSON MILLER:  But prior to 
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September 14, 2002, it was more than $100,000? 

  MS. HARRIS:  Right.  I’d already spent 

$100,000.  That was just brick.   

  MR. JOHNSON:  In fact, Ms. Harris, you 

pointed the entire building, did you not? 

  MS. HARRIS:  I guess so, that’s it, sir, 

yes. 

  MR. JOHNSON:  And that’s not in your plan, 

is it, that you submitted to DCRA? 

  MS. HARRIS:  I don’t have to put that in 

the plans, that’s something that you do to keep the 

structural integrity of the – and when you have 

structural things done, you have a structural engineer 

come out, what he does is he gives you drawings –- 

  CHAIRPERSON GRIFFIS:  Okay.  It’s just yes 

or no. 

  MS. HARRIS:  Yes. 

  CHAIRPERSON GRIFFIS:  Yes? 

  MS. HARRIS:  I pointed the whole building. 

  CHAIRPERSON GRIFFIS:  Oh, okay.  Right.  

And no, it’s not in your – well, what?  What was the 

question? 

  MR. JOHNSON:  It’s under the Historic 

Preservation, you cannot point unless you have 

Historic Preservation approval, and this is what you 
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get when you don’t get Preservation approval, she’s 

got spalding all over that building because she used 

the wrong concrete –- 

  CHAIRPERSON GRIFFIS:  Interesting fact. 

  MR. JOHNSON:  But the reality is she’s 

trying to give you, she’s trying to give Ms. Miller a 

cost, and she’s including this cost of this improper 

pointing, and I think your question was what was the 

cost of the fourth floor in relation to what she built 

on the inside. 

  CHAIRPERSON GRIFFIS:  What was your 

question, Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  I thought that 

Mr. Johnson was saying that she spent all this money 

after she was on notice that she would have to come 

before the Board, and so I was trying to get an idea 

of how much money she spent before that date versus 

after that date. 

  CHAIRPERSON GRIFFIS:  Did you get it? 

  VICE-CHAIRPERSON MILLER:  I got a general 

idea, yes. 

  CHAIRPERSON GRIFFIS:  Good.  Any other 

questions? 

  MR. JOHNSON:  Looking at the drawing you 

submitted to DCRA and to BZA, looking specifically at 
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BZA Exhibit Number 2, these are the drawings you 

submitted? 

  CHAIRPERSON GRIFFIS:  Okay, what’s the 

question? 

  MR. JOHNSON:  The question is, they’re not 

drawn to scale, are they? 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  In fact, let me ask you 

this.  Let me ask you this way to make it easy.  The 

footprint of the building, itself, has got a smaller 

ratio than the open space. 

  MS. HARRIS:  This is a site plan.  A site 

plan just puts the footprint of the building on there.  

No, it’s not done for scale.  It’s a site – it’s a 

flat plat that you just draw it on the front of there. 

  CHAIRPERSON GRIFFIS:  Okay.  So what’s the 

question?  It’s not drawn to scale? 

  MR. JOHNSON:  The question is it’s not 

drawn to scale.  The building has got a ratio –- 

  CHAIRPERSON GRIFFIS:  No, I just want to 

know the question.  It is at scale, probably not the 

copy, but go ahead.  Next question? 

  MR. JOHNSON:  The free space there has got 

a larger ratio than the building space. 

  CHAIRPERSON GRIFFIS:  Is that a statement 
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or a question? 

  MR. JOHNSON:  That’s a statement. 

  CHAIRPERSON GRIFFIS:  Okay.  Let’s move on 

to questions. 

  MR. JOHNSON:  How many bedrooms in unit 

Number 1, the lower unit? 

  MS. HARRIS:  Two. 

  MR. JOHNSON:  How many bedrooms in unit 

Number 2? 

  CHAIRPERSON GRIFFIS:  Why is this 

pertinent? 

  MR. JOHNSON:  To show the necessity for 

the fourth floor. 

  CHAIRPERSON GRIFFIS:  Why are we seeing 

necessity for the fourth floor? 

  MR. JOHNSON:  Because I think there is no 

necessity for the fourth floor. 

  CHAIRPERSON GRIFFIS:  But there’s no 

testimony that there was necessity for the fourth 

floor. 

  MR. JOHNSON:  You’re saying that was not 

her testimony there was a necessity. 

  CHAIRPERSON GRIFFIS:  I didn’t hear any 

testimony.  Board members, any testimony that there 

was a necessity?  Okay. 
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  MR. JOHNSON:  I would think it would be 

helpful to the Board to know how little that fourth 

floor is needed. 

  CHAIRPERSON GRIFFIS:  Don’t agree.  Next 

question. 

  MR. JOHNSON:  You’ve done some marketing 

studies as to what these two units will sell for? 

  CHAIRPERSON GRIFFIS:  Why is this 

pertinent? 

  MR. JOHNSON:  To show – she’s arguing 

financial hardship, that she’s not making any money on 

this project and she can’t afford to take the fourth 

floor off. 

  CHAIRPERSON GRIFFIS:  I didn’t hear that.  

I didn’t hear testimony that there was no money to be 

made on this project. 

  MR. JOHNSON:  Okay. 

  CHAIRPERSON GRIFFIS:  Wait a couple more 

years, there may be even triple money to be made.  I 

shouldn’t say that on the record, should I?  The 

economy could tank, who knows. 

  MR. JOHNSON:  The rear extension - Ms. 

Harris, you said you removed the actual joists where 

the floors were, is that correct? 

  MS. HARRIS:  The rear extension wasn’t 
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there, sir. 

  MR. JOHNSON:  No, I’m sorry, I changed the 

question.  The question is, you removed the joists for 

the floors where the floors were located, did you not? 

  MS. HARRIS:  Yes, I did. 

  CHAIRPERSON GRIFFIS:  The existing 

interior joists?  Floor framing, okay.  All removed. 

  MR. JOHNSON:  All removed. 

  MS. HARRIS:  Yes. 

  MR. JOHNSON:  You could have put that 

existing – I’m sorry, you could have put that rear 

stairwell addition on the inside and not covered your 

lot, could you not have? 

  MS. HARRIS:  I think you could have had 

100 different ways you probably could have done it in 

retrospect, but at the time the architect came up with 

that design and the District approved it, so I don’t 

know –- 

  CHAIRPERSON GRIFFIS:  Next question? 

  MR. JOHNSON:  No other questions. 

  CHAIRPERSON GRIFFIS:  Okay.  Re-direct? 

  MR. COOPER:  None. 

  CHAIRPERSON GRIFFIS:  Okay.  ANC have any 

cross?  Let’s get to it. 

  MR. SPALDING:  Philip Spalding, 
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representing ANC-1B.  I live at 1929 13th Street.  I 

have two very short things.  In conversations between 

Chairman Griffis and the Applicant’s attorney, 

Historic Preservation Review Board review was 

mentioned, and I would like to ascertain whether that 

is actually the truth or whether it was just the 

Office of Historic Preservation’s review. 

  MS. HARRIS:  It was the office. 

  MR. SPALDING:  The office, thank you.  

Just a correction, and where these plans did go inside 

the Office of Planning. 

  CHAIRPERSON GRIFFIS:  So this never went 

through – you never presented this in front of HPRB, 

the Board? 

  MS. HARRIS:  No. 

  CHAIRPERSON GRIFFIS:  Was it set on a 

consent calendar? 

  MS. HARRIS:  No.  What you do is, when the 

architect takes the plans through, you have to go to 

the office and take it by Mr. John Calcott and – 

  CHAIRPERSON GRIFFIS:  Steve Calcott, but 

nonetheless. 

  MS. HARRIS:  Steve Calcott, I’m just 

trying to remember these things. 

  CHAIRPERSON GRIFFIS:  That’s all right, 
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Ms. Harris, go ahead. 

  MS. HARRIS:  He reviews them and it 

usually takes a week or so, and once he reviews them 

he puts the Historic stamp on it, and I guess if it 

needs to be put up to go in front of Historic 

Preservation, he does that too. 

  CHAIRPERSON GRIFFIS:  Boy, I wish I got 

that treatment.  I shouldn’t say that on the record 

either, should I.  But nonetheless, so it must have 

gone on – this is an historic district, is that 

correct? 

  MS. HARRIS:  Correct.  It’s on an 

historical block. 

  CHAIRPERSON GRIFFIS:  Okay.  So it got 

staff review, it was stamped, and permitted.  Okay, 

next question. 

  MR. SPALDING:  My next question, I will 

just check with the attorney, there was an interplay 

between Mr. Hildebrand and you about the properties on 

12th Street, 1912 to 1918.  I am familiar with those, 

and I can give you a little bit on those if you’d like 

that.  That is in R-4.  They are totally new 

construction.  There are a total of five floors, one 

of which is totally underground.  They did go before 

Historic Preservation Review Board and were approved. 
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  CHAIRPERSON GRIFFIS:  They’re R-4, you 

said? 

  MR. SPALDING:  They are in specifically R-

4 in the historic cell, they are totally new 

construction.  They go to 40 feet, they are a total of 

five floors and they were approved by Historic 

Preservation’s Review Board. 

  CHAIRPERSON GRIFFIS:  Did they go through 

any zoning approval? 

  COMMISSIONER HILDEBRAND:  Was it done as a 

PUD? 

  MR. SPALDING:  It was not done as a PUD. 

  CHAIRPERSON GRIFFIS:  All right.  I 

appreciate that.  Any other questions? 

  MR. SPALDING:  No. 

  VICE-CHAIRPERSON MILLER:  I have a 

question for Mr. Spalding.  Just a technicality, Mr. 

Spalding. 

  CHAIRPERSON GRIFFIS:  He hasn’t presented 

anything. 

  VICE-CHAIRPERSON MILLER:  I know, but I’m 

just wondering if he’s been authorized to speak on 

behalf of the ANC. 

  MR. SPALDING:  That is an interesting 

question.  Normally, we do take the time to do that, 
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and it’s a little presumptive to answer that before 

I go to my testimony.  We normally do that, and 

normally the motion on Board of Zoning Adjustment 

cases is offered by the single-member district 

commissioner.  In this case it was not, and the 

designation was not made in that case.  Normally, the 

motion is made by the single-member district 

commissioner and then that person is designated to 

represent before the Board. 

  VICE-CHAIRPERSON MILLER:  I only raise it 

now because you are cross-examining and participating, 

and I think that the Board would just need to consider 

how we treat your cross-examination or your 

representation. 

  MR. SPALDING:  I was offering information 

more than cross-examining, I think. 

  VICE-CHAIRPERSON MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. COOPER:  Only if I may, just on that 

last point that was made, I know the ANC hasn’t made 

their presentation yet, but it was my understanding at 

the meeting that the motion was raised by the single-

member district, Mr. Spalding.  His motion was 

declined by the ANC in another single-member district. 

  CHAIRPERSON GRIFFIS:  Or it wasn’t 
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seconded. 

  MR. COOPER:  It wasn’t seconded, yes, and 

another motion was made by another single-member 

district commissioner.  It was seconded and then 

approved by the entire ANC, so as far as who is here 

to speak on behalf of the ANC –- 

  CHAIRPERSON GRIFFIS:  Or seven of the 

nine. 

  MR. COOPER:  Seven of the nine, one 

abstained. 

  CHAIRPERSON GRIFFIS:  We’re pretty precise 

around here. 

  MR. COOPER:  Seven yea, one nay and one 

abstained. 

  MR. SPALDING:  Mr. Cooper’s statement is 

absolutely correct, and you do have copies of the 

minutes which are very detailed. 

  CHAIRPERSON GRIFFIS:  This is why I know 

all that. 

  MR. SPALDING:  Which I wrote. 

  CHAIRPERSON GRIFFIS:  Okay.  So your point 

is, though –- 

  MR. COOPER:  I was only addressing the 

question about whether the single-member district 

commissioner would make the motion, and such a motion 
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was made and it was not seconded. 

  CHAIRPERSON GRIFFIS:  Okay.  And do you 

have any objection to Mr. Spalding representing the 

ANC today? 

  MR. COOPER:  Absolutely not. 

  CHAIRPERSON GRIFFIS:  Good.  Let’s move 

ahead then.  Are we done?  No, wait.  We’ve got a lot 

more to do.  Let’s move on then.  If there’s no 

redirect of Ms. Harris, we can move on to the Office 

of Planning, which had submitted Exhibit Number 27, 

their report, and Mr. Parker is with us.  Good 

afternoon, sir. 

  MR. TRAVIS PARKER:  Good afternoon to you 

and members of the Board.  My name’s Travis Parker 

with the Office of Planning.  First, I’ll cruise 

quickly through the special exception before plowing 

into the variance.  The Office of Planning does not 

see any substantial detriment arising as a result of 

the requested stairwell.  We do not feel that there 

will be an impact in the light and air to neighboring 

properties and, therefore, we recommend approval of 

the special exception for lot occupancy in regards to 

the stairwell. 

  As to the variance, there are a lot more 

issues that we discussed, and it begins and ends with 
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the uniqueness test.  It’s the opinion of the 

Office of Planning that the uniqueness test is a 

uniqueness to the physical aspects of the property, 

rather than to procedural aspects that have affected 

the property.  Therefore, we came to the conclusion 

that there was not physical uniqueness associated with 

this property.  This is a situation where this 

application was submitted prior to what had happened.  

We do not believe that we would have recommended in 

favor or that it would have been approved.  There is a 

unique situation in what has happened to the 

Applicant.  We think that everything was done in good 

faith and that there was a mistake made by DCRA and 

Historic Preservation.  The question before us is 

whether that meets the test and the intent of that 

section of the zoning ordinance. 

  The practical difficulty results, as of 

that, there clearly is a cost, economic practical 

difficulty, to removing the fourth story, whether the 

uniqueness argument is accepted or not determines 

whether that practical difficulty is relevant. 

  The substantial detriment is an argument 

that we would make if this, again, was not in place, 

we feel that this is not a good situation to encourage 

fourth floors in these Historic Districts.  The 
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Historic Preservation staff does not like to see 

additional stories on these historic buildings, and -- 

  CHAIRPERSON GRIFFIS:  Well, they didn’t 

mind it in this one. 

  (Laughter.) 

  MR. PARKER:  Well, they missed it in this 

one. 

  CHAIRPERSON GRIFFIS:  I see, okay. 

  MR. PARKER:  And, therefore, we are 

hesitant to recommend approval of a fourth story in 

this case, and once again, it’s going to come back to 

whether the Board accepts the uniqueness test in terms 

of DCRA making a mistake. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  The Board clearly agrees with you that, 

obviously, the first establishment of the test of the 

variance under 3103.2 has to be an establishment of 

some sort of uniqueness.  Now, uniqueness is often 

talked about in terms of the physical attributes, and 

you’ve indicated that by reason of exceptional 

narrowness, shallowness, shape or specific piece of 

property.  But the regulation reads on.  The 

regulation reads on to indicate topographical 

conditions, or other extraordinary or exceptional 

situations, or conditions of a specific piece of 
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property. 

  You’re saying, and you’re indicating, that 

perhaps this doesn’t fall under the zoning history or 

this doesn’t fall under that characterization of 

uniqueness? 

  MR. PARKER:  Well, our concern is that if 

we begin to characterize the mistakes of the 

permitting agencies as uniqueness, then the Board 

becomes a clearinghouse for cleaning up those 

mistakes. 

  CHAIRPERSON GRIFFIS:  Right.  And not 

under an appeal aspect, but rather under a variance 

release. 

  MR. PARKER:  Correct. 

  CHAIRPERSON GRIFFIS:  I think the Board 

would share that concern.  Okay.  All right.  Any 

other questions for the Office of Planning?  Ms. 

Miller? 

  VICE-CHAIRPERSON MILLER:  First of all, 

how do we know that Historic Preservation made an 

error?  Is that your opinion? 

  MR. PARKER:  I was told.  I have had 

discussions with Mr. Calcott.  He did review the 

original set of plans.  When the second set of plans 

came in, he gave them a cursory review, looking mainly 
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at the front and the façade of the building and 

missed the fourth story.  He has told me that he would 

not have approved the fourth story had he seen it. 

  VICE-CHAIRPERSON MILLER:  Okay.  They 

didn’t put that in writing, but he told you that and 

you’re putting it in the record now. 

  MR. PARKER:  I will put that in the 

record. 

  VICE-CHAIRPERSON MILLER:  Okay.  I don’t 

believe you’re an attorney, correct? 

  MR. PARKER:  I am not. 

  VICE-CHAIRPERSON MILLER:  Okay.  So, I’m 

not going to ask for your legal opinion, but I am 

going to ask you if you are aware of both Court of 

Appeals decisions, as well as the Board’s decisions – 

decision, at least one - which I will refer to in 

which we did find that, and the Court of Appeals 

found, that zoning history, such as this in which 

there was reliance upon the issuance of a permit and 

other factors, was considered exceptional for the 

variance test. 

  MR. PARKER:  I’m not aware of that 

history.  We made our determination, clearly, on how 

we read the zoning regulations.  If there is more 

history, that is certainly something that the Board 
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will take into account. 

  VICE-CHAIRPERSON MILLER:  Okay.  Just for 

the record, I want to refer, there is at least one 

Court of Appeals decision that I have in front of me, 

which is Luis de Escarate v. District of Columbia 

Board of Zoning Adjustment, and that’s in 1978, in 

which they did say that zoning history such as this 

was a unique and exceptional circumstances. 

  We also had a case on which we relied on 

that Court of Appeals decision called the Mick Adams 

case.  That’s Application Number 17039.  It also 

involved an additional story on a building, similarly, 

where the practical difficulty involved would have 

been to take off that additional story, which is quite 

a practical difficulty. 

  So, my point being that there is legal 

precedent, and I would also say, in my fairly short 

tenure on the Board, I voted for over a year, this 

isn’t the situation that we’re going to be flooded 

with this kind of situation.  We have had one since 

I’ve been on the Board, so I don’t think that it’s a 

common thing.  It may be a common thing, it may not be 

uncommon for DCRA to make mistakes, but it is uncommon 

that a whole building gets built and then after that 

the mistakes are discovered.   
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  Also, I would ask you about your 

comment about substantial detriment.  I guess on page 

three you’re saying it could open the door for similar 

relief requests in the future.  However, if this case 

is determined to be unique with respect to the zoning 

history, then would it not open the door for such kind 

of similar relief requests in the future?  

  MR. PARKER:  I think that was the point. 

  VICE-CHAIRPERSON MILLER:  Do you 

understand what I’m saying? 

  MR. PARKER:  No, can you repeat that? 

  VICE-CHAIRPERSON MILLER:  My point is, if 

this case is unique in the sense of its zoning 

history, then just the fact that it is that additional 

story would not open the door for similar relief 

requests to have an additional story because those 

relief requests would have to be similarly unique, 

which is unlikely. 

  MR. PARKER:  No, I think the point is that 

you would make the determination that the uniqueness 

is the zoning history, and therefore, any project with 

a similar zoning history, regardless of what the 

relief sought is, whether it’s a fourth story or lot 

occupancy or FAR, would be similarly unique.  You’d 

have cases of different types of relief having this 
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particular uniqueness. 

  CHAIRPERSON GRIFFIS:  So your point is not 

to the additional story –- 

  MR. PARKER:  It has nothing to do with the 

story, it has to do with what you’re determining is 

uniqueness. 

  VICE-CHAIRPERSON MILLER:  Uniqueness, as 

in zoning history.  You think it’s going to open the 

door to all these –- 

  MR. PARKER:  I don’t know whether it will 

or not, that’s the point I’m raising. 

  VICE-CHAIRPERSON MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  Good clarification. 

  VICE-CHAIRPERSON MILLER:  My point is that 

in our history here so far, we don’t see this very 

often. 

  MR. PARKER:  Agreed. 

  CHAIRPERSON GRIFFIS:  But now it’s our 

history. 

  (Laughter.) 

  VICE-CHAIRPERSON MILLER:  I haven’t seen 

it very often in my position on the Board.  I think 

that completes my questions, thank you. 

  CHAIRPERSON GRIFFIS:  Thank you.  

Excellent questions and good clarification of the 
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Office of Planning’s concerns regarding the 

uniqueness and the standard of which we would find or 

not find.  Okay.  Any other questions from the Board 

for the Office of Planning?  Does the Applicant have 

any cross-examination for the Office of Planning? 

  MR. COOPER:  No. 

  CHAIRPERSON GRIFFIS:  The party in 

opposition?  Do you have questions of the Office of 

Planning? 

  MR. JOHNSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. JOHNSON:  Mr. Parker, you took some 

aerial photographs, I think, and submitted for the 

record here, and can I ask you, from hearing those, 

are there, to your knowledge, are there any other four 

stories on the 900 block of T Street on either side? 

  MR. PARKER:  On the 900 block of T Street, 

not to my knowledge. 

  MR. JOHNSON:  Are there any bump outs, 

rear extensions, on any of the houses on the south 

side then of the 900 block of T Street? 

  MR. PARKER:  I would have to base that 

solely on the plans - just looking at the aerial 

photographs, it doesn’t appear to be. 

  MR. JOHNSON:  From looking at your aerial 
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photograph, –- 

  MR. PARKER:  Looking at the building plot, 

which may or may not be accurate, it appears further 

down there may be, based on the aerial photographs, if 

that was your question, it just shows five or six 

buildings. 

  MR. JOHNSON:  I liked your first answer 

better. 

  MR. PARKER:  Okay. 

  MR. JOHNSON:  Can you spot the Westminster 

playground on that aerial photograph, just slightly -- 

  MR. PARKER:  With the oval? 

  MR. JOHNSON:  Yes. 

  MR. PARKER:  Yes. 

  MR. JOHNSON:  Is this McMansion clearly 

visible from the playground? 

  MR. PARKER:  It is. 

  MR. JOHNSON:  No further questions.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Does the ANC have 

any cross of the office of planning? 

  MR. SPALDING:  No, we don’t. 

  CHAIRPERSON GRIFFIS:  Excellent, thank 

you.  Okay.  Let’s move ahead then.  Good.  Is the ANC 

ready? 
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  MR. SPALDING:  Phil Spalding, 

representing ANC-1B.  You have our letter and a full 

copy of the minutes of the meeting when this was 

discussed, and we’ll stand on that. 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you.  

Any questions?  Does the Applicant have any? 

  MR. COOPER:  None. 

  CHAIRPERSON GRIFFIS:  Westminster? 

  MR. JOHNSON:  Just one question, Mr. 

Spalding.  What was the Board’s basis – let me ask 

you, was the Board made aware of the requirement under 

310, is it 2.3, the variance test? 

  MR. SPALDING:  The Commission, you mean. 

  MR. JOHNSON:  I’m sorry, the ANC 

Commission, yes. 

  MR. SPALDING:  We did discuss, not at 

great length, but I did introduce the specific charge 

that Chairman Griffis gave us at the previous meeting 

of the Board, and I did single out the exception in my 

attempt to proffer a motion, which was not seconded. 

  MR. JOHNSON:  And was the ANC Commission 

aware that there needed to be an exceptional situation 

or condition of the property? 

  MR. SPALDING:  That would certainly be an 

assumption on my part.  The assumption would be yes. 
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  MR. JOHNSON:  Was there a basis given 

as to why they approved this, given the language of 

3103.2? 

  MR. SPALDING:  Again, that calls on my 

perception, and my perception doesn’t give me an 

answer to that, it’s a mystery. 

  MR. JOHNSON:  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you.  I have 

to say, I’ve never seen a motion from the ANC, or 

anyone else for that matter, that accepted all other 

theories of exception propounded by the Applicant’s 

attorney, and been pretty darn impressive. 

  MR. SPALDING:  Well, the Applicant’s 

attorney was not present at the meeting. 

  CHAIRPERSON GRIFFIS:  How about that?  Not 

even a show. 

  MR. COOPER:  I was present, I just didn’t 

need to make a presentation.  They had our application 

and our statement, and the Applicant made a very, very 

good presentation to the full ANC. 

  CHAIRPERSON GRIFFIS:  Indeed.  All other 

theories of exception propounded by their attorney. 

  MR. COOPER:  We propounded a few. 

  CHAIRPERSON GRIFFIS:  Yes, that’s amazing.  

Okay.  Well, while you’re here, why don’t we change 
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the Height Act of 1910.  All right.  Any other 

questions of the ANC? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Spalding.  Let me just make a quick comment on this.  

Attached in the minutes, oftentimes, well all times, 

when the importance of the ANC’s participation and 

their motions of approval or recommendation of 

approval in support are very important.  They can 

bring up different issues that may well be outside of 

our jurisdiction, but also may not come straight from 

the evidence in the case.  However, for our purposes, 

it has to go directly to the test, of course, that 

we’re looking at. 

  It’s very helpful, as ANCs have done, and 

this ANC has done numerous times, is go through the 

exact test, the facts in the case, and looking at 

that, quite frankly, this doesn’t rise to that.  I 

make a little bit light of the actual wording of the 

motion, but it goes directly to a very serious issue 

in that just kind of a hollow support that isn’t 

substantiated doesn’t do us a lot of good. 

  The minutes being attached is interesting 

because we started to get a little bit of the notion 

of what was being wrestled with, but again, I didn’t 
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find a lot of substance to it.  Be that as it may, 

it’s here, it meets our requirements.  No matter which 

way we go, I’m not sure how we would address the ANC’s 

position, whether we agree with it or not agree with 

it, because I don’t see what it actually is, aside 

from having undue difference to you, sir, which is a 

great thing.  I think we’d agree with that. 

  MR. COOPER:  Many propounded exceptions, 

but I think that the letter, actually, of November 6 

really goes to - the letter attached to the minutes -

really is the motion. 

  CHAIRPERSON GRIFFIS:  Exactly.  I’m 

looking straight at that and saying, okay, so the 

following resolution recognizing uniqueness.  But what 

was the uniqueness they recognized.  That’s all I’m 

saying is when we start looking at that, so that’s 

what we’re wrestling with.  We have the 

characterization of uniqueness, we have a concern 

raised with the Office of Planning, we’re probably 

going to have opposition saying it’s not unique.  This 

would have been a great vehicle, or additional 

information, for the Board to say this is why we 

supported the uniqueness and this is exactly what it 

is.  I’ve taken too much time on that, I’ll let you 

finish up.  Go ahead. 
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  MR. COOPER:  Only that in the 

statements made by Commissioner Giyad and seconded by 

Commissioner Skinner, I think in the center of that 

paragraph, where he talks about the history of the 

case and how, I believe it says I would hope that we 

can support the variance application and send a clear 

message, that they would not, that if who develops or 

renovates a former crack house would not then be 

cracked with this kind of technicality where they -- 

  CHAIRPERSON GRIFFIS:  I love the wordplay, 

that’s beautiful. 

  MR. COOPER:  I agree. 

  CHAIRPERSON GRIFFIS:  But you understand 

what they’re saying then if we take it on that, and 

that raises a great concern to me, and actually goes 

directly to what the Office of Planning is saying.  

Their concern is okay, so you’re doing a great job, 

yes, the house needed renovation, it’s better to have 

a family or two families living there than have it 

empty or filled with criminal activity.  But is that 

the basis of which we’re going to add fourth, fifth, 

sixth floors onto all these buildings. 

  MR. COOPER:  Granted, I agree.  I think we 

have two processes here.  If someone wants to add a 

fourth story, they follow the process, they go to the 
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DCRA and Historic, and typically, at that point 

they would say you can’t go to BZA.  If you can make 

your case there, then we will be happy to allow you to 

build it within the umbrella of the historic review.  

So I don’t think there’s going to be flood of cases 

merely because of this.  There could be a flood of 

cases merely because everybody wants to add a fourth 

story to their buildings, but it doesn’t necessarily 

require then that this one case falls under this 

uniqueness, that all the others will fall under that 

same particular uniqueness. 

  CHAIRPERSON GRIFFIS:  Right.  No precedent 

is being set here.  I see.  Okay.  Excellent point.  

Yes, Mr. Hildebrand? 

  COMMISSIONER HILDEBRAND:  Can I ask one 

follow-up question of the Applicant?  It’s just 

something that’s been on my mind listening to all the 

testimony today.  As of September of ’02 you were 

instructed that you needed to come before BZA, and I 

have only been on this Board for a very short time, 

less than a year, but I don’t know when your 

Application was filed.  Can you tell me when you filed 

your Application for BZA, and why was it not 

immediately in 2002. 

  MS. HARRIS:  The reason I didn’t file it 
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immediately in 2002, first of all, I didn’t know 

what I was supposed to do.  What happened was, the 

first thing happened, I went to Mr. Toye, he told me 

that this would have to go to BZA.  At the same time I 

was in a crunch for money, I had a mortgage coming up, 

*(4:46:57), so many things, and so it was like a whole 

year before I even got back to the whole thing about 

what am I supposed to do. 

  That’s when Ms. Faye took the time to walk 

me through the process, and she gave a detail of 

everything that was wrong and what I needed to do, and 

she also told me that I would need to get an attorney.  

The first thing I was thinking was more money, I’ve 

got to get the money. 

  It really came down to me trying to keep 

the property together and trying not to have the 

property foreclose on me, and then getting back to all 

the legal things that I need to do so that I could get 

it to the market.  So, that’s really what happened. 

  MR. COOPER:  If I may, the letter from 

DCRA outlining the specific requirements didn’t come 

until June of 2003 from DCRA.  I don’t know why there 

was that delay or what happened.  I wasn’t involved at 

the time, but there obviously was a delay and there 

was turnover in the Office of Zoning, and that letter 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

281

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

was actually provided to her in June of 2003. 

  COMMISSIONER HILDEBRAND:  And could you 

provide a copy of that for the record as well? 

  MR. COOPER:  Yes, it’s attached to the 

application, and it has the details of the square 

footage, lot occupancies and all of those things, and 

the specifics that we have to *(4;48:04) in special 

exception. 

  CHAIRPERSON GRIFFIS:  It’s from Ms. 

Ogunneye, is that correct? 

  MR. COOPER:  Ms. Faye Ogunneye. 

  CHAIRPERSON GRIFFIS:  Ms. Faye Ogunneye. 

  MR. COOPER:  I’ve never been able to 

pronounce her last name.  I’ve never heard anyone say 

it, so thank you, I’ll remember from now on. 

  CHAIRPERSON GRIFFIS:  Obviously, that was 

part of her referral of this to the Board.  Okay.  

Anything else?  Further follow-up? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you, Mr. Spalding.  I believe we’re ready then for the 

Westminster presentation of the case in opposition. 

  MR. JOHNSON:  Now, in opposition, if I may 

go back to Ms. Miller’s question at this time and just 

state that one of the neighbors across the street from 
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this house here has been, is in the process of 

fixing hers up, but she has been approached, she tells 

me, dozens of times in the last year with people 

wanting to buy her property, because they say they’re 

going to make four stories out of it and do what they 

did across the street. 

  I think, to answer your question, are 

there people that are going to want to do four stories 

if this stays?  I think the answer is yes.  People 

don’t know any better when they see it.  If they see 

it in your area, they think it can be done. 

  But with that, we’ll call our first 

witness. 

  CHAIRPERSON GRIFFIS:  They’re still going 

to have to put permits in. 

  MR. JOHNSON:  Yes, right.  Obviously, 

hopefully, it would stop there, but I think the 

reality is that because it’s there, people are going 

to try to get it to the extent that they try to get it 

and there’s a uniqueness loophole, if you will, that 

allows you to give fourth – or people who come after 

you – four stories in an R-4, I think that can happen, 

that once they come in you can get more and more.   

  So I will call witness and neighbor, James 

Rawlings. 
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  CHAIRPERSON GRIFFIS:  Good.  While he 

gets ready, let me address that, because I would 

disagree with you.  I think if a variance application 

came in for a height variance or additional levels in 

an R-4, this Board would have to be incredibly 

persuaded by the most amazing application to grant it.  

In fact, I think we have never granted that in an R-4 

in my short history on the Board. 

  In all seriousness, however many years 

I’ve been here, which has not been that long, but I 

think anything we’ve touched on with height – in fact, 

I don’t think we’ve ever had a straight variance 

request for an R-4 additional level because of the 

absurdity of it – well, I shouldn’t say that – but in 

fact, the applications that we’ve had have more often 

than not been amended because they haven’t properly 

calculated the basement level as a level, and there’s 

been repercussions for those applications.  I would 

rather put some basis of correct information out there 

than the false anticipation that we do this one and 

it’s a precedential case that opens up the floodgates 

for anything else.  Ms. Miller? 

  VICE-CHAIRPERSON MILLER:  I just also want 

to comment.  I’m not exactly sure what you meant about 

a uniqueness loophole, but by its nature, it’s almost 
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a contradiction in terms.  If you’re saying that 

oh, because there’s one, there’s going to be more, 

then they’re not unique anymore.  They can’t go on 

that argument. 

  CHAIRPERSON GRIFFIS:  Good.  Okay. 

  MR. JOHNSON:  Mr. Rawlings, would you give 

your name and address, please. 

  MR. RAWLINGS:  Yes, I’m James Rawlings, 

1834 9th Street, Northwest. 

  MR. JOHNSON:  Where is that in relation to 

the McMansion at 906 T Street? 

  MR. RAWLINGS:  It’s to the east, sort of 

the southeast corner, basically faces the southeast 

part of the building. 

  CHAIRPERSON GRIFFIS:  I’m sorry, you’re on 

the absolute corner of T and 9th, or you’re down how 

many houses? 

  MR. RAWLINGS:  No, I’m down, there’s a 

building on the corner, then there’s one unit, then 

there’s me, so I’m sort of the third one down. 

  CHAIRPERSON GRIFFIS:  Okay.  So you’re the 

third one down. 

  MR. RAWLINGS:  The front of my building 

faces 9th, so the back of my house looks on to the rear 

quarter of Ms. Harris’ house. 
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  CHAIRPERSON GRIFFIS:  Indeed.  All 

right.  It’s been marked.  Okay. 

  MR. JOHNSON:  How many units does 906 – 

you’re saying 906 runs across your backyard, is that 

right? 

  MR. RAWLINGS:  Yes.  The wall runs on the 

whole lot of my backyard. 

  MR. JOHNSON:  With her rear extension, how 

many units does her building overshadow?   

  MR. RAWLINGS:  How many units? 

  MR. JOHNSON:  I’m saying units, but I 

should say how many properties, your property, you’re 

the third? 

  MR. RAWLINGS:  Myself and, I’m the third 

that face directly onto the side of her property.  

There’s also my neighbors at 1836 and then the corner 

building, which is unoccupied, faces to the side of 

the front of the building. 

  MR. JOHNSON:  And the property to the 

south of you? 

  MR. RAWLINGS:  Faces on to the back 

parking area. 

  MR. JOHNSON:  Of Ms. Harris’ back parking 

area? 

  MR. RAWLINGS:  Right. 
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  MR. JOHNSON:  All right.  So, what’s 

the problem with having four stories up there? 

  MR. RAWLINGS:  Well, the fourth story 

blocks my view of the sky.  It actually is even worse 

for my neighbors because the fourth story comes up 

from sort of the middle of the footprint of the 

building, and it’s aesthetically unpleasing, and it 

is, frankly, it’s been problematic when the wall 

collapsed.  It also knocked down the fence between my 

neighbor and myself, which took over a year to be 

rebuilt.  I was never notified of that being done, but 

this building, the bump out and the top floor both 

encroach on my view out of the back of my backyard. 

  CHAIRPERSON GRIFFIS:  They encroach on the 

view of your backyard? 

  MR. RAWLINGS:  When I’m standing in my 

backyard with my back to my house, I look directly at 

the wall of this house, and now I have to look at more 

of this house because it’s been bumped out.  The 

original back of the house ended before the corner of 

my property line, and now it extends past it, so it 

blocks even more of the view going south and looking 

out to the left from my backyard, and the top of the 

building blocks more of the sky and creates more 

shadow. 
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  CHAIRPERSON GRIFFIS:  I see. 

  MR. JOHNSON:  How much public space 

between her property line?  Did she build right on the 

property line? 

  MR. RAWLINGS:  Her house extends directly 

up to the property line, right. 

  MR. JOHNSON:  What’s on the other side of 

her property line?  Is there public space? 

  MR. RAWLINGS:  There’s no public space.  

On the other side of her house is the alley, which to 

my understanding is public space, but there’s no 

public space on the back of my property or on hers. 

  MR. JOHNSON:  I’m speaking on the east 

side. 

  MR. RAWLINGS:  Right. 

  MR. JOHNSON:  Your backyard goes directly 

to the wall of her house, and the same with your other 

three or four neighbors. 

  MR. RAWLINGS:  Yes, with the neighbors 

next door.  Yes, with all the neighbors, in fact, 

along the sidelines. 

  MR. JOHNSON:  So, it’s a little darker 

there in the daytime? 

  MR. RAWLINGS:  Yes, more shadow. 

  MR. JOHNSON:  With that, I suppose a loss 
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of air? 

  MR. RAWLINGS:  Yes, loss of air, it’s more 

confining, it feels like it’s more surrounded by 

structure. 

  MR. JOHNSON:  How about your sense of 

privacy, has that been affected. 

  MR. RAWLINGS:  Well, there’s deck space, I 

believe, on the top of the stairwell area.  I think 

it’s been constructed for like a patio.  So, yes, I 

think you could assume there’s some loss of privacy. 

  MR. JOHNSON:  How about the front of the 

house?  Have you had occasion to look at the 900 lot, 

if I could call it skyline? 

  MR. RAWLINGS:  Yes.  When you walk down 

from when you first turn the corner onto T from 9th, 

the building’s very visible  because it stands 

alone essentially from the rest of the row houses, and 

it’s next to the alleyway, and the top floor’s very 

visible from both sides of the street from a long way 

off, and it engrosses onto the skyline quite a bit, in 

my opinion. 

  MR. JOHNSON:  What is it that you noticed 

that’s different than all the other houses? 

  MR. RAWLINGS:  Well, the top floor is 

there, and it bumps up and doesn’t blend in. 
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  MR. JOHNSON:  Do you know when these 

houses were built? 

  MR. RAWLINGS:  Around 1897, I believe. 

  MR. JOHNSON:  Do you ever use the alley 

from T Street to Westminster Street? 

  MR. RAWLINGS:  Yes, fairly often. 

  MR. JOHNSON:  And how does it affect your 

being in the alley? 

  MR. RAWLINGS:  Well, it’s darker and more 

confined, the building’s taller. 

  MR. JOHNSON:  Do you ever walk the 

playground that’s kitty corner from this across the 

alley? 

  MR. RAWLINGS:  Sure. 

  MR. JOHNSON:  And how is this viewed from 

the playground? 

  MR. RAWLINGS:  Well, it encroaches on the 

skyline, it’s taller and seems to occupy more space in 

the horizon. 

  MR. JOHNSON:  Now, you said when the wall 

fell down.  Do you remember when the wall fell down? 

  MR. RAWLINGS:  I believe it was in the 

fall of ’02. 

  MR. JOHNSON:  Did it fall on your 

property? 
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  MR. RAWLINGS:  Yes, a good part of it 

did, and scaffold as well. 

  MR. JOHNSON:  Was that resolved between 

the two of you? 

  MR. RAWLINGS:  Well, thankfully, the 

scaffold did not land on my house or my neighbors, it 

was actually caught on the back of the empty building, 

and also, thankfully, nobody was hurt.  I was there 

working at my house that day, and the fence – part of 

the fence had already been taken down because to erect 

their scaffold, they needed to go across all the back 

of my yard and my neighbors.  I was actually never 

contacted for permission to do that. 

  In fact, a lot of things that have 

happened on this building I was never asked about that 

face on to my property, and continue still to have 

problems with. 

  After the wall collapsed, I think there 

was a falling out between Ms. Harris and her 

contractor at the time, understandably, and then the 

wall was subsequently rebuilt.  The fence that was 

left was pulled out. She said she’d be happy to 

rebuild it.  It took over a year, and then one day I 

came in to work on my house, I’ve been renovating my 

own house there, and there was somebody in the 
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backyard building a new fence without ever 

contacting me or asking me about the design or where 

it should go, or any of those questions. 

  CHAIRPERSON GRIFFIS:  Let me just 

interrupt briefly here because one, I think the Board 

is empathetic to the construction concerns, especially 

when things go awry, but I don’t want to set up any 

false hope that you might have that we have any 

jurisdiction or control on any of those issues. 

  MR. RAWLINGS:  I understand.  What I’m 

trying to do is establish that I think Mrs. Harris has 

actually not acted in good faith on this property, and 

she has never tried to check with any of the neighbors 

about building a fourth story, or any of the other 

attachments, or things that encroach over on to my 

property, and that I don’t think she’s acted in good 

faith. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank 

you. 

  MR. JOHNSON:  Your immediate neighbors, do 

you know their position on – are they complaining 

about the light and air? 

  MR. RAWLINGS:  Absolutely.  In fact, more 

than me because the way their building is set up, it’s 

two duplexes, a basement and ground floor and then 
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second and third, and the guy who lives in the 

downstairs really feels like he’s living in a prison, 

because when he looks out of his basement, he looks up 

now at a four-story wall that is very high and gets no 

light and is very confining. 

  MR. JOHNSON:  Mr. Rawlings, thank you.  No 

more questions by me.  I’m sorry, I’m done with my 

questions. 

  CHAIRPERSON GRIFFIS:  He’s your witness. 

  MR. JOHNSON:  I know, but doesn’t he get 

cross-examined? 

  CHAIRPERSON GRIFFIS:  We’ll ask questions 

as we need to and then at the end – let’s get through 

your entire case and then we’ll get to cross. 

  MR. JOHNSON:  That is the only witness 

we’re going to present.  I’ve got some argument, if I 

may, and that will conclude our case presentation. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. JOHNSON:  The Board knows the burden 

of proof is on the Applicant here under 3119.2.  It’s 

her burden to show you that she had constructed this 

fourth floor, if that’s going to be her argument, and 

that she had spent the majority of her money, or a 

substantial sum, on that fourth floor, if that’s going 

to be her argument. 
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  It’s also, I think, her burden to show 

you what it would cost to remove that fourth floor, 

and I don’t see that she’s done that here.  The Board, 

it seems, for a ration decision, needs to have some 

idea of what we’re talking about financially, but if 

she doesn’t give that to you, that’s not something 

that I would think the Board would hold in her favor, 

but rather that’s her burden.  If she doesn’t present 

it, then she has to live with that. 

  But 3103.2, the nemesis probably of this 

Board, and the Court of Appeals also, not that we care 

about them, but I read 3103.2 to have three separate 

parts, and each one of those three parts have two 

parts, but you must meet each of those three, not just 

one of the three, to get the variance.  I read that 

part that talks about there must be, because of 

narrowness, *(5:03:06), etc., some exceptional 

situation or condition of the property verbally, 

biblically, it’s in the statute.  It says there must 

be an exceptional situation or condition of the 

property. 

  What Ms. Haris has gone through, and I 

sympathize with her too, and I’ve talked with her many 

times about this, but that, I don’t think, changes the 

Board’s application of the statute.  Ms. Miller has 
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cited a case or two, which I have not been able to 

find, Escarte I think she mentioned one.  If I 

remember that case, that was a case where there was 

some significant building they were doing, adjoining a 

congressional building or the White House, maybe I’ve 

got it confused. 

  I, myself, could not find where the Court 

of Appeals has had this specific question posed to it 

where – we’ve really got two parts here.  We’ve got, 

can you have an exceptional situation that’s not of 

the property.  And then, if you have that, if you can 

have something other than the property, only then can 

you ask well then is this an exceptional situation.  I 

don’t see any Court of Appeals case that really 

relates to the financial hardship that’s put on the 

Applicant from being misguided by DCRA and building a 

substantial portion of the fourth floor, that that can 

be used as an exceptional situation of the property. 

  I did look at Capitol Hill Restoration 

Society versus D.C., BZA of course, in 1987, which 

there in ’87 - I know that comes after your Escarte 

case – they said there, and I’m using the Court of 

Appeal’s words, when looking to the extraordinary or 

exceptional condition, the condition must be “inherent 

in the property.” 
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E-V-E-N-I-N-G  S-E-S-S-I-O-N 

(5:00 P.M.) 

  CHAIRPERSON GRIFFIS:  That was just going 

to the basis of being in the Historic District as not 

a unique aspect, is that correct? 

  MR. JOHNSON:  No, I don’t think it had 

anything to do with the Historic District. 

  CHAIRPERSON GRIFFIS:  What did it have to 

do with then? 

  MR. JOHNSON:  Honestly, I don’t remember.  

I guess my point is this.  They were looking at 3103.2 

when they said that this exceptional condition that 

they were asking for in that case, and they said that 

exceptional condition must be inherent in the 

property, whatever it was, I don’t remember what it 

was.  I guess the point I’m trying to make is I think 

they were looking at this 3103.2 test and saying when 

we say in the property we mean inherent in the 

property, not to the Applicant, not to anything else. 

  But also, when I looked at Palmer vs. BZA, 

a 1972 case, in that case we were talking about a 

variance for the use of a parking lot.  But the Court 

of Appeals found that there the only aspect about the 

location in question that was unique was the 

Applicant’s desire to use it as a public space, and 
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that can’t be a variance.  Here, I think –- 

  CHAIRPERSON GRIFFIS:  Palmer was a use 

variance, wasn’t it? 

  MR. JOHNSON:  Yes, it was. 

  CHAIRPERSON GRIFFIS:  Okay, what’s next. 

  MR. JOHNSON:  But I think here, the fact 

that Ms. Harris wanted to believe she could build it, 

part of the time she built it, or did know part of the 

time, her desire for this fourth story or her need for 

it has not been shown in terms of this property not 

being a functional, usable property without a fourth 

story. 

  CHAIRPERSON GRIFFIS:  But that conclusion 

is coming out of your reading of Palmer, is that 

correct? 

  MR. JOHNSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent.  Palmer 

established in a use variance the hardship test, is 

that correct? 

  MR. JOHNSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Hardship goes to a 

use variance.  Is an area variance under the guise of 

proving hardship? 

  MR. JOHNSON:  No.  Let me strike it, 

that’s right.  You can disregard it, all right. 
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  CHAIRPERSON GRIFFIS:  I haven’t read 

these in a while, so tell me if I’m wrong. 

  MR. JOHNSON:  I think the neighbors have 

shown the substantial detriment to the public good, so 

even if we get past this exceptional situation 

definition, we’ve still got to meet the other two 

parts of that test, and one of them of course, as you 

know, is weighing the public harm, and I think we’ve 

got the harm here, not only from the immediate 

neighbors, but certainly the surrounding neighbors 

that have lost their skyscape on T Street, as well as 

the occupants of the playground. 

  R-4 is meant to preserve the single-family 

housing that we have.  Our share of multi-units is 

increasing in our part of *(5:08:36), and obviously 

we’re no different than anyone else.  We like the 

single-family content, we don’t like the density, but 

we live with what we have to live with because we’re 

an R-4, we’re not an R-2.  That’s what she was going 

to do early on, but to put a fourth story on, to dig 

out the basement so that she could have four full 

floors and two large condo units, and then yet to put 

a fourth story on there so she effectively has five 

floors up, it seems to distort the whole process of 

what R-4 is about. 
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  Turning to the special exception 

request *(5:09:20) opposes that rear bump out, that 

McMansion look back there.  We have tried to do some 

research, and I empathize with Ms. Harris when she 

says she doesn’t know what to do.  Obviously, the D.C. 

area is not there to tell her what to do, you’re 

supposed to know as a developer, but it’s not easy 

determining what you need, and determining a need for 

a second means of egress from a two-unit condo, which 

only comes into play because now that she’s cut it 

into two units, we’ve got that second unit off the 

ground. 

  Certainly, it appears that in some 

jurisdictions, you do not need a second means of 

egress if you have a sprinkler system in the first 

unit, and in fact, Ms. Harris has testified, I think, 

that the whole place was sprinkled.  Now, I can’t tell 

the Board that she doesn’t need that second means of 

egress, because I cannot find myself in the 

construction companies.  But certainly, whatever is 

needed is certainly not of a size and dimensions, I 

don’t think, that’s built here.  It looks like a 

little prison in the back of this thing with some 

cutout holes sans windows that just makes the whole 

structure look larger. 
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  What we’re asking is that her exception 

not be approved and that, to the extension that she 

needs some stairwell, that some more moderate 

structure be built to take care of that issue that she 

has.  

  We obtained a Historic Preservation 

status, for what that’s worth, six years ago in our 

area by voluntarily proposing, as we all have to do if 

you want it in D.C., but the owners at that point had 

got to a stage where they said the aesthetics where we 

live are important to us.  We will live with some of 

these restrictions if our neighbors have to live with 

it. 

  That goes as strongly for the zoning 

restrictions as they do for Historic Preservation.  

What I’m hearing the neighbors say is why would the 

Zoning Board let Ms. Harris, a developer of all 

things, do this, when they have applied for rear bump 

outs, if you will, and been denied by DCRA, as they 

should be.  But there’s a feeling in the community 

that if we have to live with this, we all have to live 

with this, otherwise it’s unfair.  We would ask, for 

that reason also, to not approve her special 

exception. 

  I think the photographs will show that 
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most of the buildings there are well-preserved and 

many of them are being restored at this point, and the 

neighbors are proud of their neighborhood.  They don’t 

want the building of the mass and the size that this 

one has become.   

  For those and all the other reasons, we 

ask you to deny her variance and her special 

exception.  That concludes WNA’s testimony. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Any questions or follow-up from the 

Board?  Mr. Hildebrand? 

  COMMISSIONER HILDEBRAND:  I just had one 

question for, is it James?  The current building 

height is 41¾ feet of Ms. Harris’ building.  The 

zoning envelope that’s allowed by right is 40 feet 

even.  So, if this had been a new structure being 

built on that lot, they would have been able to build 

a three-story townhouse to the height that’s just one 

foot, nine inches shorter than the current extra floor 

on that structure.  Do you feel that that one foot, 

nine inches is a significant encroachment on what 

would be, by right, building height?  Let’s exclude 

this story idea at the moment. 

  MR. RAWLINGS:  Well, from my standpoint, 

the one foot probably would not make a great 
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difference, but it does make a difference to add 

the extra floor to this building.  That significantly 

increases the size of that wall as viewed from my 

property, and also for my neighbors, and as I think 

Mr. Johnson has pointed out, the fear amongst me and 

particularly my neighbors next door, is that this may 

happen to the house on the corner, which has been 

empty for something like 15 years.  It was a museum 

site and it was, as I understand it, recently put 

under contract and looked at someone to develop into 

four units.  It’s a pretty big size building, but this 

is now next door to something that has had a fourth 

floor added and would create even higher walls on the 

other side, and create more encroachment over the 

backs of our properties, and make us feel like we’re 

in a prison. 

  I think that in the interest of trying to 

preserve the neighborhood, that wherever the burden 

is, whether it was the architect or the DCRA, or 

whoever made the mistake and didn’t do it properly in 

the first place, I think it’s important to try to 

limit this type of building in an historic 

neighborhood like this. 

  I’ve tried hard to redo my house in an 

historic fashion and take it closer to the original 
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than it was when I purchased it by repairing 

windows and making openings correct, but when this 

type of construction happens, especially without any 

notice or any consent or any just neighborly sort of 

activity to try to notify the neighbors, I find it 

hard to understand how it’s allowed to happen, quite 

honestly. 

  MR. JOHNSON:  Mr. Hildebrand, if I could 

follow-up on your question, too, and I recognize your 

question’s theoretical, but in the practical sense, 

where we do have a three-story restriction, we’re 

likely never going to get a 40-foot building built 

there.  It’s too large these days, people are not 

going to build a story that high.  I think, while 

theoretically, they could have built 40 feet, and Mr. 

Cooper tried to tell you earlier they could have built 

40 feet what are they complaining about, the reality 

is they wouldn’t have built 40 feet.  No one else is 

even close to that.  We’ve got our three stories and 

that’s what we live with, and that’s probably what any 

new building would do, too, unless they can get four 

stories. 

  COMMISSIONER HILDEBRAND:  All right.  

Thank you. 

  CHAIRPERSON GRIFFIS:  Any other questions?  
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Does the Applicant have any cross-examination of 

the witness? 

  MR. COOPER:  No. 

  CHAIRPERSON GRIFFIS:  Our ANC 

representative is not here at this time.  So, there we 

are.  Let’s go to any other testimony, persons, either 

in support or opposition to the Application, it would 

be an appropriate time to give testimony.  Is anyone 

here to provide additional testimony?  Not seeing any 

indication of providing further testimony, let’s 

continue on.  I do not have any other notes on 

additional submissions into the record, unless the 

Applicant’s aware of any, or the party in opposition 

are aware. 

  MR. JOHNSON:  None, your Honor. 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  

How do we deal with that? 

  MR. COOPER:  The – an assistant of mine 

just drew a sketch on the chalkboard of the direction 

of travel, the sun – 

  MR. JOHNSON:  I’m sorry, but if we’re 

asking for new testimony, I think the time’s gone. 

  CHAIRPERSON GRIFFIS:  Not necessarily, 

it’s time for closing and summations. 

  MR. JOHNSON:  We’re not introducing 
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another drawing, are we? 

  CHAIRPERSON GRIFFIS:  That’s not 

necessarily precluded if you call that a drawing.  

Here’s the deal, I wasn’t sure what was happening over 

there.  I haven’t looked at this thing.  It’s on the 

record.  We have a video cache file of this that 

that’s going to be there.  I’ve got to address it 

somehow, so my question is what is it? 

  MR. COOPER:  What has been drawn is 

actually furtherance of the statement that I made in 

my presentation is the direction of the sun, 

directional travel of the sun from east to west, that 

this property, 906 T Street, is on the south side of T 

Street. 

  CHAIRPERSON GRIFFIS:  Is that a legal 

interpretation that the sun travels – okay. 

  MR. COOPER:  Carrying over from prior 

testimony presented to the Board at length, the 

property that was, the park that was – and again, this 

is even more reflective in the Office of Planning’s 

report, page two, the aerial view, showing that the 

sun travels from east to west.  The statements of 

Westminster is that this structure somehow blocks or 

impedes upon the full use and enjoyment of the park 

that this somehow impedes the use of the park, and 
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referring again to the Office of Planning’s report, 

the park that’s been referenced facing Westminster 

Avenue is actually to the south of 906 T Street.  So 

in no way does this building, in any way, shadow the 

park. 

  CHAIRPERSON GRIFFIS:  So you’re saying, 

based on attachment one of the aerial photos of April 

2003 and the Office of Planning’s report, it shows the 

sun’s direction, and that’s indicating the shadows and 

all that.  Okay.  Before we keep drawing on the white 

board, now you have to submit that somehow, so we need 

to have a photograph taken and the photograph needs to 

be put into the record.  I’m glad that you did bring a 

camera, but that’s got to come in now, and in fact, 

we’re going to have to keep the record open until it 

makes it into the record. 

  MR. COOPER:  And additionally, the 

testimony of the witness for the Westminster 

Neighborhood Association of 1834 that this light and 

this air are somehow blocked, I think the question 

from Mr. Hildebrand is correct and is basically our 

point, is that we’re talking about one and a half 

feet.  The fact of the matter is that this structure 

could have been built to 40 feet.  It could have been 

a popup off of the third floor, or it could have 
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actually been completely, the floor boards 

completely removed, restructured to allow a three-

story structure at the height of 40 feet. 

  We have appended photographs of other 

structures in the community, which the testimony of 

Mr. Spalding was that they’re also R-4, which are very 

similar in scope and in size, if not even taller than 

the Applicant’s property at 906 T Street.  So, the 

fact of the matter is, there are people, there are 

developers and homeowners renovating their properties 

and going up to the maximum of 40 feet.  Whether this 

is three stories or four stories from the exterior, 

you really couldn’t tell.  It’s once you look at the 

plans on the inside of the home that you know that 

there are four stories.  On the exterior you just see 

a wall, and that wall is 41.75 feet from grade.  So 

again, what we’re discussing here is 1.75 feet in 

excess of the 40 feet.  We’re obviously requesting 

approval of the additional story because it’s 

necessary, but the height as to the surrounding 

properties, we’re really talking about in excess of 

1.75 feet. 

  As stated by the Office of Planning, and 

in our testimony, we don’t believe there’s a 

significant or substantial infringement or intrusion 
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into the use and enjoyment of those properties to 

the light and air, and there’s no significant 

detrimental impact as to the zoning regulations and 

the map and the intent of those items. 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 

else? 

  MR. COOPER:  No.  We’d just like to move, 

obviously.  We will submit the photograph into the 

record, and any other documents we submitted today, 

we’d like to move those into the record. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Any 

other questions or clarification from the Board?  Of 

the Applicant?  Any other parties, participants? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  It would 

appear to me then that this would be the conclusion of 

the hearing in this case.  We need to set this for 

decision-making. 

  VICE-CHAIRPERSON MILLER:  I just want to 

take the opportunity to follow-up on the case that I 

cited.  I didn’t say that much about it, and I’ve 

heard that people don’t know where this case is, and 

so I want to give the full name of the case and the 

cite and just a little bit more information as to what 

I was referring to.  It’s Luis de Escarate v. District 
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of Columbia.  The cite is 388A 2d, 1233, it’s a 

1978 case.  It specifically deals with zoning history, 

in particular, the dispute was due to the actions of 

zoning officials which were later found to be in 

error.  In that case it dealt with three times zoning 

officials finding that certain property was in 

conformance with the required width, when in fact, it 

wasn’t lot width. 

  It also cites other cases that said the 

uniqueness was not specific to the characteristics of 

the land.  It cites *(5:25:01) v. BZA, which is 320A 

2d, 291, a 1974 case, and that, in fact, was a use 

variance, which said that, in fact, the board was in 

error when it took a position that a variance may only 

be issued when the required hardship inheres in land 

as opposed to property, and it was referring in that 

case to subsequent events extraneous to the land, 

itself, such as the failure of the seminary to remain 

a viable institution.  That was the uniqueness in the 

case that it was citing.  The Office of Planning can 

get a copy of this as well. 

  CHAIRPERSON GRIFFIS:  I thought the Office 

of Planning had a leather-bound copy already.  That 

being said, we’re going to set this for decision-

making. 



 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

309

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  Our meeting schedule is always the 

first Tuesday of the month.  That sets it at December 

7th in the morning.  Our public meeting starts at 9:30.  

Of course, the record will be closed except for that 

which we’ve held the record open for in terms of the 

submission. 

  Does Westminster have any additional 

evidence that was talked about today that’s coming 

into the record? 

  MR. JOHNSON:  No. 

  CHAIRPERSON GRIFFIS:  Okay, so we’re 

sufficient keeping the record open for those limited 

aspects and will decide this on the 7th.  Of course, 

that is the time where you’ll hear the Board 

deliberate on the entire case, and the record as 

reports there’s no additional testimony that’s 

required.  Your presence here is certainly welcome, 

but obviously there will not be any point at which the 

Board would have any communication or additional 

evidence or testimony. 

  All right, that being said, Ms. Bailey, 

anything else for us this afternoon? 

  MS. BAILEY:  No, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you.  Do any 

of the participants in this session have any 
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questions, procedural questions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Good.  Board 

members, all set?  Very well.  Then let’s adjourn the 

afternoon session of the 16th of November and I wish 

you all a very good evening. 

  (Whereupon, the above-entitled matter was 

concluded at 5:27 p.m.) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


